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A DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

District of Columbia, Plaintiff, 


vs. 

Justus S. Wardell, Receiver for the District National 
Bank of Washington, Insolvent, Defendant. 

Civil Action No. 4762 

United States of America, 

District of Columbia, $$: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the City of 
Washington, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceedings had, 
in the above-entitled cause, to wdt:— 

1 FILED NOVEMBER 13, 1939 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

District of Columbia, District Building, Plaintiff 

vs. 

Justus S. Wardell, Receiver for the District National 
Bank of Washington, Insolvent, 1614 K Street, N.W., 

Defendant. 

Civil Action No. 4762 
COMPLAINT 

(1) The plaintiff is a municipal corporation. The defendant 
is Receiver of the District National Bank of Washington, in- 
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solvent, appointed by and acting under the direction of the 
Comptroller of the Currency. The matter in controversy ex¬ 
ceeds, exclusive of interest and costs, the sum of SI,000. 

■ (2) Section 5 of Title VI of the District of Columbia Rev¬ 
enue Act of 1937 (50 Stat. 686, c. 690), approved August 17, 
1937, provides that for the privilege of engaging in business 
in the District of Columbia each person so engaged shall pay 
to the Collector of Taxes of the District of Columbia for the 
fiscal year 1937-1938 a tax equal to two-fifths of one per cen¬ 
tum of the gross receipts in excess of $2,000 derived from such 
business for the calendar year 1936. Section 1(a) of Title VI 
provides that the term “person” includes any individual, firm, 
Copartnership, joint adventure, association, corporation (do¬ 
mestic or foreign), trust, estate, receiver, or any other group 
or combination acting as a unit, and Section 1(d) provides 
that the term “business” shall include the carrying on or ex¬ 
ercising for gain or economic benefit, either direct or indirect, 
any trade, business, profession, vocation or commercial 
2 activity in or on privately owned property and in or 
on property owned by the United States Government 
in the District of Columbia. Section 4 requires that every 
person subject to the tax shall, within 30 days after the ap¬ 
proval of the Act (i. e., September 16, 1937, which time was 
extended by order of the Commissioners, D. C., to October 16, 
1937), furnish to the Assessor, D. C., a return showing the 
gross receipts of such person during the preceding calendar 
year and Section 9 provides that any person failing to file a 
return within the time required shall be subject to a penalty 
of 10 per centum of the tax due plus 5 per centum of such tax 
for each month of delay or fraction thereof. 

(3) Defendant was engaged in business in the District of 
Columbia, as defined in Title VI, supra, during the fiscal year 
1937-1938, and on November 29. 1938, the defendant reported 
to the Assessor, D. C.. that during the calendar year 1936 as 
such Receiver he derived gross receipts in the amount of 
S149.239.07 from the operation in the District of Columbia of 
three apartment houses and one office building belonging to 
the Receiver as such. Thereafter, the Assessor assessed 
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1 against the defendant business privilege taxes for the fiscal 
year ending June 30, 1938, and penalties for failure to file the 
return within the time required by law in the total amount of 
$1,030.67, one-half of which amount was due and payable in 
i November, 1937, and one-half in March, 1938. In Section 7 
it is provided that if either of said installments shall not be 
paid within the month when the same is due, said installment 
i shall thereupon be in arrears and delinquent and there shall 
be added to said tax and collected a penalty of 1 per centum 
per month upon the amount thereof for the period of such 
delinquency. 

(4) Title VI of the Distrtict of Columbia Revenue Act of 

1937, as amended by the Act approved May 16, 1938 (52 Stat. 

i 363, c. 223). imposed a tax for the privilege of engaging in busi- 
i ness in the District of Columbia for the fiscal year ending 

3 June 30, 1939 (measured upon the gross receipts de- 
! rived from such business during the calendar year 

1937). The material provisions of the amended title are sub- 
t stantially the same as those of the original title recited in par¬ 
agraph (3) above, except that the definition of “business” was 
extended to include all rental of real estate and rental of real 
and personal property regardless of whether such rentals were 
derived from the operation of a business. Returns under the 
i amended title were required to be filed during the month of 
July, 1938, and penalties were imposed for late filing at the 
rate of 10 per centum of the tax due for the first month of 
delay plus 5 per centum of such tax for each additional month 
of delay or fraction thereof. 

(5) On November 29, 1938, defendant as Receiver filed a 
return with the Assessor, D. C., reporting gross receipts from 

I the rental of real estate and the operation of an apartment 
house and office building, belonging to the Receiver as such, 
in the District of Columbia, during the calendar year 1937 in 
the total amount of $65,089.60. Thereafter, the Assessor made 
an assessment against the defendant in the amount of $315.94 
! for business privilege taxes for the fiscal year ending June 30, 

1938, and penalties thereon for failure to file a return within 
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the time required by law, one-half of which amount was due 
and payable in November, 1938, and one-half in May, 1939. 
In Section 7(a) of the amended title it is provided that if 
either of the installments shall not be paid within the month 
when the same is due. said installment shall thereupon be in 
arrears and deliquent, and there shall be added and collected 
to said tax a penalty of 1 per centum per month upon the 
amount thereof for the period of such delinquency. 

(6) Defendant owes to plaintiff the amount of said taxes 
and penalties. 

4 Wherefore plaintiff demands judgment against de¬ 
fendant for the sum of Sl.346.61 plus penalties of 1 per 

centum per month thereon from the dates on which such taxes 
became due and payable, and costs. 

(s) Elwood H. Seal, 

Corporation Counsel, D. C., 

(s) Glenn Simmon, 

i Assistant Corporation Counsel, D. C., 

Counsel for Plaintiff. 

5 ANSWER 

Filed January 2, 1940 

* ***** 

FIRST DEFENSE 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

SECOND DEFENSE 

1. The defendant admits the allegations contained in para¬ 
graph 1 of the complaint. 

2. The defendant admits that the sections of Title VI of 
the District of Columbia Revenue Act of 1937 are as set forth 
in paragraph 2 of the complaint, but refers to the original 
thereof for the complete text of said statute. 

i 3. The defendant denies that he was engaged in business in 
the District of Columbia, as defined in Title VI of the District 
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of Columbia Revenue Act of 1937 (50 Stat. 686, chap. 690) 
during the fiscal year of 1937-38 as alleged in paragraph 3 of 
the complaint. The defendant admits that during the calen¬ 
dar year 1936, he received certain moneys as Receiver for the 
District National Bank of Washington, the same being re¬ 
ceipts from rentals derived from certain apartment houses and 
office buildings and an unimproved lot, all in the District 


of Columbia, as follows: 


Frontenac Apartment 

§ 81,919.23 

Georgia Avenue Apartment 

6,314.40 

Premier Apartment 

21,759.37 

1406 G Street (Bank building) 

39,246.07 

816 K Street, N. W. (Hotel) 

7,389.95 

Unimproved lot—24th and 


Pennsylvania Avenue 

400.00 

Total rents received 

§157.029.02 


Defendant made a return to the Assessor for the District of 
Columbia reporting rentals received as above set forth in the 
sum of §157,029.02 and said Assessor corrected said amount to 
i be reported, by reason of certain deductions, to S149.239.07. 

The defendant admits for the purposes of this suit that said 
i amount of §149,239.07 is the corrected gross amount of rentals 
received as above set forth. Defendant further admits that 
the Assessor for the District of Columbia assessed against him 
as Receiver of the District National Bank of Washington, for 
Business Privilege taxes and penalties alleged to be due for the 
fiscal year ending June 30, 1938, the sum of §1,030.67, but 
i denies that any of said Business Privilege taxes, or any of said 
penalties for failure to file a return within the time required 
by law, or any of the penalties alleged to be due for delin¬ 
quency in payment of said taxes, or any part thereof, are due 
and payable to the plaintiff. 

i 4. The defendant admits that the sections of Title VI of 
the District of Columbia Revenue Act of 1937, as amended by 
the Act approved May 16. 1938. are as set forth in paragraph 
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4 of the complaint, but refers to the original thereof for the 
complete text of said amended statute. 

5. The defendant admits that he received the sum of 
S65.0S9.60 during the calendar year 1937 as rentals of real 
estate and from the operation of apartment houses and an 
office building in the District of Columbia, as alleged in para¬ 
graph 5 of the complaint. Defendant further admits that on 
November 29. 193$, as Receiver of the District National Bank 
of Washington he filed a return with the Assessor for the Dis¬ 
trict of Columbia reporting the receipt of rentals in the amounts 
and for the properties following: 


Premier Apartment 
S16 K Street, N. W. (Hotel) 
1406 G Street. N. W. (Bank 
building) 

Unimproved lot—24th and 
Pennsylvania Avenue 


S 20,128.95 
6,409.00 

38.151.65 

400.00 


Total rentals received 


S 65,089.60 


Defendant further admits that the Assessor made an assess¬ 
ment against the defendant as Receiver of the District Na¬ 
tional Bank of Washington in the amount of $315.94 for Busi¬ 
ness Privilege taxes alleged to be due for the fiscal year end¬ 
ing June 30. 1938, as set forth in paragraph 5 of the complaint, 
but denies that any of said taxes, or any penalties for delin¬ 
quency in payment thereof, or any part thereof, are due and 
payable. 

6. The defendant denies that he owes to the plaintiff the 
amount of taxes and penalties set forth in paragraphs 3 and 
5 of the complaint, as alleged in paragraph 6 thereof. 

THIRD DEFENSE 

1 For further defense defendant has been advised and there¬ 
fore alleges that the provisions of Title VI of the District of 
Columbia Revenue Act of 1937, and of said Act as amended 
by the Act approved May 16, 1938, are not applicable to de- 


DISTRICT OF COLUMBIA VS. JUSTUS S. WARDELL 


7 


fendant as Receiver of an insolvent national banking associa¬ 
tion located in the District of Columbia or to any income or 
receipts which the defendant as such receiver has derived and 
obtained in the course of administering and liquidating the 
receivership. 

FOURTH DEFENSE 

The defendant further alleges that Section 6 of Title VI 
of the District of Columbia Revenue Act of 1937 and Section 
6 of Title VI of the District of Columbia Revenue Act of 1937, 
as amended by the Act approved May 16, 193S, exempt him 
from the taxing provisions of the above Acts. Section 6 of both 
Acts provides as follows: 

“National banks and all other incorporated banks and 
trust companies, street railway, gas, electric lighting and 
telephone companies, companies incorporated or other¬ 
wise, who guarantee the fidelity of any individual or in¬ 
dividuals, such as bonding companies, companies who fur¬ 
nish abstract of titles, savings banks, and building 
8 and loan associations which pay taxes under exist¬ 

ing laws of the District of Columbia upon gross re¬ 
ceipts or gross earnings, and insurance companies which 
pay a tax upon premiums shall be exempt from the pro¬ 
visions of this title.” 

FIFTH DEFENSE 

Section 22 of the Act of March 1, 1879, as amended by the 
Act of May 28, 193S. chapter 2S9, Section 818 (12 U.S.C., Sec. 
570 (a) ) provides in part as follow’s: 

“Whenever and after any bank or trust company, a 
substantial portion of the business of which consists of 
receiving deposits and making loans and discounts, has 
ceased to do business by reason of insolvency or bank¬ 
ruptcy, no tax shall be assessed or collected, or paid into 
the Treasury of the United States on account of such 
bank, or trust company, which shall diminish the assets 
thereof necessary for the full payment of all its deposi¬ 
tors; and such tax shall be abated from such national 
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banks as are found by the Comptroller of the Currency 
to be insolvent ; and the Commissioner of Internal Rev¬ 
enue. when the facts shall appear to him, is authorized 
to remit so much of the said tax against any such insolv¬ 
ent banks and trust companies organized under State law 
as shall be found to affect the claims of their depositors.” 

Defendant alleges that the District National Bank of Wash¬ 
ington is a national banking association organized under the 
laws of the United States relating to national banks, a substan¬ 
tial portion of the business of which consisted of receiving de¬ 
posits and making loans and discounts. Defendant alleges 
that on March 6. 1933, the President of the United States 
issued a proclamation declaring a banking holiday and sus¬ 
pending all banking transactions and business, and on March 
9. 1933, said bank holiday was continued, and after said March 
C. 1933. no banks doing business in the District of Columbia 
were permitted to reopen unless licensed so to do by the Comp¬ 
troller of the Currency; that the District National Bank was 
not licensed to reopen and on March 14, 1933, the Comptroller 
of the Currency, acting pursuant to the provisions of the 
“Bank Conservation Act,” appinted a conservator of the bank, 
having determined that it was necessary so to do in order to 
conserve its assets; that said conservator, as an officer of the 
United States acting under the direction of the Comptroller 
of the Currency, took possession of the books, records and as¬ 
sets of said bank, and acted as such conservator until 
9 November 6, 1933, when the Comptroller of the Cur¬ 
rency, having found the said bank to be insolvent ap¬ 
pointed Norman R. Hamilton as receiver for said bank, who 
duly qualified as such, and took over the books, records and 
assets of the bank, and acted as such receiver and adminis¬ 
tered the receivership until July 2. 1936. when the Comptrol¬ 
ler of the Currency appointed defendant. Justus S. Wardell, 
as receiver, to succeed said Norman R. Hamilton, and defend¬ 
ant thereupon qualified as such receiver and took possession of 
the books, records and assets of said bank, and since that time, 
defendant has been, and still is, the duly appointed, qualified 
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and acting receiver of the District National Bank of Wash¬ 
ington, and is now acting in performance of his duties as such 
receiver. The District National Bank of Washington has 
ceased to do business by reason of insolvency. The defendant 
alleges that any tax assessed against and collected from the 
District National Bank of Washington or from the defendant 
as receiver of the District National Bank of Washington, will 
i diminish the assets necessary for the full payment of all of 
the depositors of the District National Bank of Washington 
and will diminish pro tanto the amount of the pro rata distrib¬ 
utive share of said depositors in such assets. The defendant 
alleges that under the provisions of the above Act no tax can 
legally be assessed against or collected from the District Na¬ 
tional Bank of Washington, or from the defendant, as Re¬ 
ceiver of the District National Bank of Washington, and that 
the assessment made against the defendant is abated. 

WHEREFORE, the defendant prays that the suit as to 
him and the District National Bank of Washington be dis¬ 
missed, with his costs. 

Brice Clagett, 

i Charles Wainwright, 

i Attorneys for defendant. 

i 10 MOTION FOR SUMMARY JUDGMENT 

Filed January 2, 1940 

# ***** 

The defendant, by his attorneys, Brice Clagett and Charles 
E. Wainwright. respectfully moves for judgment in his favor 
in the above entitled cause on the following grounds: 

1. Rule 56 (b) of the Federal Rules of Civil Procedure pro¬ 
vides that party against whom a claim is asserted may at any 
i time move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part of such claim. 
Rule 56 has been construed as meaning that a motion for sum¬ 
mary judgment is the proper procedure where there is no issue 
as to any material fact and where the moving party be he 
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plaintiff or defendant is entitled to judgment as a matter of 
law. 

2. It is shown by the answer that all of the facts set forth 
in the complaint, such as the source of the money involved, 
the returns to the Assessor, the amount of the assessment, the 
insolvency of the association, the appointment of a receiver, 
and similar factual matters material to the determination of 
the cause, are admitted,, and no factual issues exist. 

3. It is shown by the answer that the only issue involved is 
one of law, namely, as to whether under all the facts, and the 
statutes set forth in the pleadings, the amount of the taxes 
assessed against the defendant as Receiver of the District Na- 

i tional Bank of Washington are due and payable. 

11 4. The defendant, liquidating an insolvent national 
banking association, under direction of the Comptroller 

of the Currency, is not a “person” within the meaning of Title 
VI of the District of Columbia Revenue Act of 1937 and its 
amendment, notwithstanding the fact that the insolvent as¬ 
sociation was located in the District of Columbia. 

5. The defendant, as Receiver of the insolvent District Na¬ 
tional Bank of Wahington, located in the District of Colum¬ 
bia, is not “engaging in business” within the terms of Title VI 
of the District of Columbia Revenue Act of 1937, and its 
amendment. 

i 6. Notwithstanding the fact that the defendant, as Receiver 
of the insolvent District National Bank of Washington, made 
returns as set forth in said complaint, the amounts of rentals 
received by him while administering and liquidating the af¬ 
fairs of the insolvent association were not taxable as claimed 
in paragraph 6 of said complaint, and all taxes mentioned in 
paragraphs 3, 5 and 6 of said complaint as being assessed 
against the defendant in his capacity as Receiver are not due 
and payable as claimed. 

7. Acts of Congress, comprising the so-called National Bank 
Act, provide the exclusive measure of taxing national banks 
or the receivers thereof, and the Acts of July 1, 1902 and 
March 3, 1917 (32 Stat. 619 and 39 Stat. 1047, respectively) 
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circumscribe the right of the District of Columbia to tax na¬ 
tional banking associations doing business within its boun¬ 
daries. 

8. Section 6 of Title VI of the District of Columbia Rev¬ 
enue Act of 1937, and its amendment of 1938. specifically ex¬ 
empt national banks from the Business Privilege tax, and such 
exemption necessarily applies to receivers of insolvent national 
banks. 

9. Section 570, Title 12 U. S. C. operates to abate taxes on 
insolvent national banks if the payment thereof will diminish 
the assets of the bank necessary for the full payment of all 
of its depositors; and the statute specifically provides that no 
tax operating with such a result shall be assessed or collected, 
and if paid, that it shall be remitted. The collection of the 
tax here involved would have the comparable effect of reduc¬ 
ing the assets of the bank necessary to pay its depositors in 
full, as is shown by the answer herein, and such tax should 

be abated. 

12 10. Section 3466 R. S. gives United States priority in 

payment of its claims out of the assets of all insolvents, 
but the United States obtains no priority or preference in pay¬ 
ment of its claims against insolvent national banks by virtue 
of said section. The District of Columbia should have no 
greater priority than the United States in payment of its 
claims. Cook County National Bank v. U. S., 107 U. S. 44S. 

11. Section 194, Title 12 U. S. C. provides that the Comp¬ 
troller of the Currency shall make a ratable dividend of the 
proceeds of liquidation of an insolvent national bank on all 
claims, and the District of Columbia, being at most a creditor, 
with no statutory preferment or priority, could not be paid in 
full the amount of this tax claim, were the contentions ad¬ 
vanced in paragraphs 1-10 above unfounded. 

Brice Clagett, 

Charles Wainwright, 

Attorneys for defendant. 
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13 MEMORANDUM 

Filed May 3, 1940 

• ***** 

The plaintiff is a municipal corporation and the defendant 
is the receiver of the District National Bank of Washington, 
an insolvent national banking association, appointed by and 
acting under the direction of the Comptroller of the Currency 
of the United States. 

On November 29. 1938, the defendant reported to the as¬ 
sessor, D. C.. that during the calendar year 1936 as such re¬ 
ceiver he derived gross receipts in the amount of S149.239.07 
from the operation in the District of Columbia of three apart¬ 
ment houses and one office building belonging to the receiver 
as such. Thereafter, the assessor levied an assessment against 
the defendant for business privilege taxes for the fiscal year 
ending June 30, 1938, and penalties for failure to file the re¬ 
turn within the time required by law in the total amount of 
$1,030.67. 

On November 29. 1938, defendant as receiver filed a return 
with the assessor, D. C., reporting gross receipts 

14 from the rental of real estate and the operation of an 
apartment house and office building, belonging to the 

receiver as such, in the District of Columbia, during the cal¬ 
endar year 1937 in the total amount of $65,089.60. There¬ 
after. the assessor made an assessment against the defendant 
in the amount of $315.94 for business privilege taxes for the 
fiscal year ending June 30. 1938 and penalties thereon. 

In his answer the defendant alleges that any tax assessed 
against and collected from him as receiver of the District Na¬ 
tional Bank of Washington will diminish the assets necessary 
for the full payment of all of the depositors of the District 
National Bank of Washington and will diminish pro tanto the 
amount of the pro rata distributive share of said depositors 
in such assets. This allegation is not denied by the plaintiff 
and the fact, so pleaded, is regarded as fully established. 

There is no factual dispute and the sole issue in the case 
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being one of law is fairly presented by defendant’s motion for 
summary judgment. 

Section 5 of Title VI of the District of Columbia Revenue 
Act of 1937 (50 Stat. 686, c. 690), approved August 17, 1937, 
provides that for the privilege of engaging in business in the 
District of Columbia each person so engaged shall pay to the 
Collector of Taxes of the District of Columbia for the fiscal 
year 1937-1938 a tax equal to two-fifths of one per centum of 
the gross receipts in excess of S2.000. derived from such busi¬ 
ness for the calendar year 1936. Section 1(a) of Title VI 
provides that the term “person” includes any individual, firm, 
copartnership, joint adventure, association, corporation (do¬ 
mestic or foreign), trust, estate, receiver, or any other group 
or combination acting as a unit, and Section 1(d) pro- 
15 vides that the term “business” shall include the carry¬ 
ing on or exercising for gain or economic benefit, either 
direct or indirect, any trade, business, profession, vocation or 
commercial activity in or on privately owned property and 
in or on property owned by the United States Government 
in the District of Columbia. Section 4 requires that every 
person subject to the tax shall, within 30 days after the ap¬ 
proval of the Act furnish to the Assessor, D. C., a return show¬ 
ing the gross receipts of such person during the preceding 
calendar year and Section 9 provides that any person failing 
to file a return within the time required shall be subject to a 
penalty of 10 per centum of the tax due plus 5 per centum 
of such tax for each month of delay or fraction thereof. 

Title VI of the District of Columbia Revenue Act of 1937, 
as amended by the Act approved May 16. 1938 (52 Stat. 363, 
c. 223), imposed a tax for the privilege of engaging in business 
in the District of Columbia for the fiscal year ending June 
30, 1939 (measured upon the gross receipts derived from such 
business during the calendar year 1937). The material pro¬ 
visions of . the amended title are substantially the same as 
those of the original title, except that the definition of “busi¬ 
ness” was extended to include all rental of real estate and 
real and personal property regardless of whether such rentals 
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were derived from the operation of a business. Returns under 
the amended title were required to be filed during the month 
of July. 1938. and penalties were imposed for late filing at 
the rate of 10 per centum of the tax due for the first month 
of delay plus 5 per centum of such tax for each additional 
month of delay or fraction thereof. 

16 In support of his motion for summary judgment the 
defendant contends that in liquidating an insolvent 

national banking association under the direction of the Comp¬ 
troller of the Currency he is not a “person” and is not “engaged 
in business” within the meaning of the taxing act: he denies 
that the statute imposing the business privilege tax applies 
to a receiver of an insolvent national banking association 
located in the District of Columbia and contends that the re¬ 
ceipts obtained by him as such receiver in the course of liqui¬ 
dation are exempt from the tax; he claims that under the 
Revenue Act of 1937 national banks are exempt from the 
provisions of the taxing act. and hence the receiver of an in¬ 
solvent national banking association is so exempted. It is 
further urged by the defendant that Section 570. Title 12, 
t\ S. C. makes the taxing act inapplicable to a receiver of an 
insolvent national banking association by reason of the pro¬ 
visions therein that where a bank has ceased to do business 
by reason of insolvency no tax shall be assessed or collected 
which diminishes the assets necessary for full payment of the 
depositors of the insolvent bank. 

The authorities are uniform in holding that the receiver of 
an insolvent national bank, appointed by the Comptroller 
of the Currency, is an officer of the United States, and is the 
agent of the Comptroller of the Currency charged with carry¬ 
ing out the statutory duties relating to the administration and 
liquidation of the insolvent association. Autcn v. U. S. Nat’l 
Bank, 174 U.S. 125; Hulse v. Argetsinger, 12 F(2d) 933; 
Leonard v. Gage, 94 F.(2d) 19. Such receiver stands in 

17 the place of the bank and he represents the bank, the 
creditors and the stockholders. Scott v. Armstrong, 146 

U.S. 499; O’Conner v. Rhodes, 65 App. D. C. 21. 396 U.S. 568. 
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The possession of the assets of the bank under the direction of 
the Comptroller of the Currency is the possession of the United 
States. Port Newark Nat’l. Bank v. Waldron, 46 F.(2d) 296; 
Liberty Bank v. McIntosh, 16 F. (2d) 906. The National 
Banking Act contemplates a complete system for the admin¬ 
istration and liquidation of the insolvent association for the 
benefit of its creditors, with the receiver acting as the admin¬ 
istrative agent for that purpose, such receiver acting under 
the direction of the Comptroller of the Currency. Whelan v. 
Blankenbeckler, 87 F.(2d) 81; U. S. v. Whitzell, 246 U.S. 533. 
Having in mind the official status of the receiver as outlined 
by the authorities, it is at once apparent that his sole duty, 
as the description of his office clearly indicates, is to liquidate 
a corporate structure that has already ceased to conduct a 
business. The property of an insolvent bank cannot be dis¬ 
tributed in kind. It must be reduced to cash before pro rated 
dividends can be made. The common duties of a receiver are 
to collect the assets, to sell on the market, to sue on claims, 
to collect outstanding notes. He may be required to handle 
or sell real estate. If the market is bad it may be necessary 
for him to rent the real estate and receive the rents and profits 
arising therefrom. If property is productive of income, it is 
the duty of the receiver to make collection thereof for the ben¬ 
efit of creditors. A receiver is not only obliged to preserve the 
assets which come into his hands but he is charged 
18 with the duty of making reasonable and appropriate use 
thereof in the interest of creditors. Here the receiver 
took over certain real estate consisting of an office building and 
certain apartment houses which are productive of rents. His 
duty in relation thereto is clear. 

Section 6 of the Business Privilege Tax Acts exempts na¬ 
tional banks from the tax. It is a well established rule that 
insolvency and appointment of a receiver of a national bank 
by the Comptroller does not dissolve the corporation and the 
assets remain its property. Wittnebel v. Loughman, SO F. 
(2d) 222; Wilson v. Await 2 Fed. Sup. 465. Thus, the District 
National Bank is still in existence and the tax sought to be 
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collected is upon its assets, and this the above section pro¬ 
hibits. The assets of the insolvent national bank in the hands 
of the receiver are likewise exempt from the tax. Rosenblatt 
v. Johnston, 104 U.S. 462. The property held by the receiver 
is exempt to the same extent as it was before his appointment. 
Gully vs. First National Bank of Meridian , 81 F. (2d) 502. 

From a reading of the statute. Title 12, Section, 192 and 194 
it becomes clear that Congress intended to place exclusive con¬ 
trol of an insolvent bank in the hands of the Comptroller of 
the Currency for the liquidation of its assets through a receiver 
who acts under his direction. All money coming into the 
hands of the receiver shall be paid to the Treasurer of the 
United States subject to the order of the Comptroller. The 
Comptroller is required to make ratable dividends of the 
money paid over by the receiver upon proved claims. Com¬ 
plete provision is made for the distribution of all funds 
19 derived from the liquidation of the assets of the insolv¬ 
ent national banking association. It was intended to 
throw the entire control of insolvent banks into the hands of 
the Comptroller of the Currency, to centralize power and re¬ 
sponsibility for the purpose of winding up the affairs of the 
association and the payment of its obligations. Cook County 
National Bank vs. United States, 107 U.S. 445. It has long 
been settled that the national bank laws govern the distribu¬ 
tion of the assets of an insolvent national bank, and that its 
provisions are not to be departed from. Gamble v. Wimberly, 
44 F (2d) 329. 

By Section 570. Title 12, U.S.C. it is provided as follows: 

“Whenever and after any bank or trust company, a sub¬ 
stantial portion of the business of which consists of re¬ 
ceiving deposits and making loans and discounts, has 
ceased to do business by reason of insolvency or bank¬ 
ruptcy, no tax shall be assessed or collected, or paid 
into the Treasury of the United States on account of such 
bank, or trust company, which shall diminish the assets 
thereof necessary for the full payment of all its deposi¬ 
tors: and such tax shall be abated from such national 
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banks as are found by the Comptroller of the Currency 
to be insolvent; and the Commissioner of Internal Rev¬ 
enue, when the facts shall appear to him, is authorized to 
remit so much of the said tax against any such insolvent 
banks and trust companies organized under State law as 
shall be found to affect the claims of their depositors.” 

The quoted section operated to abate the tax here sought to 
be collected, since it appears that assets of the District Na¬ 
tional Bank are not sufficient to pay depositors in full. An 
examination of the legislative history indicates the congres¬ 
sional intention to protect depositors. It was believed that de¬ 
positors should not be obliged to pay taxes out of funds in¬ 
sufficient to reimburse them for the deposits they had 
20 made. It was believed that whenever conflict arises 
between a claim for taxes and the claim of a depositor 
in an insolvent bank the claim for taxes should give way. It 
was thought unjust that in winding up the affairs of an in¬ 
solvent bank the taxing authority could be permitted to tax 
the remaining deposits at the cost of the depositors. It was 
intended that the depositors of insolvent banks should receive 
as large a share of the assets as possible. To afford the relief to 
which the depositors of this insolvent bank are entitled it 
seems necessary to hold that the funds are not subject to the 
taxes which have been imposed. There are no funds from 
which the receiver may pay such taxes except the money of 
the depositors. The section under consideration is applicable 
to the District of Columbia. Hazen vs. Hardee, 78 F. (2d) 
230. In that case the Court of Appeals for the District of 
Columbia held that the receiver was required to file the return 
but was of the opinion no tax could be collected until after 
the depositors were paid in full. In that case the court said 
“If, in this case, there are not sufficient assets in the final 
liquidation of the ank to pay all depositors in full, no tax can 
be collected, and the filing of the return will have been wholly 
bootless; * * * .” It is believed that section 570 of Title 
12, U.S.C. as applied to the agreed facts of this case exempt 
the defendant, receiver of a national banking association, from 


IS 
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the payment of the tax sought to be collected. The National 
Banking Act is to be given a liberal construction so as to pro¬ 
tect the depositors. Grindley vs. First National Bank of De¬ 
troit, S7 F (2d) 110; Lawrence National Bank vs. Rice, 83 F 
(2d) 642; Korbly vs. Springfield Institute for Savings, 245 
U.S. 330. The motion is sustained. 

F. Dickinson Letts 
Justice. 

21 JUDGMENT 

Filed May 20, 1940 

* ***** 

This action came on to be heard at this term of Court upon 
the motion of the defendant for summary judgment in his 
favor, and thereupon, upon consideration thereof, it is by the 
Court this 20th day of May, A. D.. 1940, 

ORDERED. That the said motion for summary judgment 
in favor of the defendant be and the same hereby is granted, 
and the plaintiff is allowed ten days from the date of this order 
within which to file an amended complaint. 

F. Dickinson Letts 
Justice. 


No objection as to form. 

Charles E. Wainwright, 

Atty for defendant. 

22 AMENDED COMPLAINT 

Filed May 27. 1940 

* ***** 

(1) The plaintiff is a municipal corporation. The defend¬ 
ant is Receiver of the District National Bank of Washington, 
insolvent, appointed by and acting under the direction of the 
Comptroller of the Currency. The matter in controversy ex¬ 
ceeds. exclusive of interest and costs, the sum of $1,000. 

(2) Section 5. of Title VI, of the District of Columbia Rev- 



DISTRICT OF COLUMBIA VS. JUSTUS S. WARDELL 


19 


enue Act of 1937 (50 Stat. 686, c. 690), approved August 17, 
1937, provides that for the privilege of engaging in business 
in the District of Columbia each person so engaged shall pay 
to the Collector of Taxes of the District of Columbia for the 
fiscal year 1937-1938 a tax equal to two-fifths of one per 
centum of the gross receipts in excess of S2.000 derived from 
such business for the calendar year 1936. Section 1(a) of Title 
VI provides that the term “person” includes any individual, 
firm, copartnership, joint adventure, association, corporation 
(domestic or foreign), trust, estate, receiver, or any other 
group or combination acting as a unit, and Section 1(d) pro- 
i vides that the term “business” shall include the carrying on 
or exercising for gain or economic benefit, either direct 
23 or indirect, any trade, business, profession, vocation or 
or commercial activity in or on privately owned prop¬ 
erty and in or on property owned by the United States Gov¬ 
ernment in the District of Columbia, Section 4 requires that 
every person subject to the tax shall, within 30 days after the 
approval of the Act (i.e.. September 16. 1937, which time was 
extended by order of the Commissioners, D. C., to October 16, 
i 1937), furnish to the Assessor, D. C., a return showing the 
gross receipts of such person during the preceding calendar 
year and Section 9 provides that any person failing to file a 
I return within the time required shall be subject to a penalty 
of 10 per centum of the tax due plus 5 per centum of such 
tax for each month of delay or fraction thereof. 

(3) Defendant was engaged in business in the District of 
Columbia, as defined in Title VI, supra, during the fiscal year 
; 1937-193S, and on November 29. 193S, the defendant reported 
to the Assessor, D. C., that during the calendar year 1936 as 
such Receiver he derived gross receipts in the amount of 
8149,239.07 from the operation in the District of Columbia 
j of three apartment houses and one office building belonging to 
the Receiver as such. Thereafter, the Assessor assessed 
i against the defendant business privilege taxes for the fiscal 
year ended June 30. 193S. and penalties for failure to file the 
return within the time required by law in the total amount 
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of $1,030.67. one-half of which amount was due and payable 
in November. 1937, and one-half in March, 1938. In Section 
7 it is provided that if either of said installments shall not be 
paid within the month when the same is due, said installment 
shall thereupon be in arrears and delinquent and there shall 
be added to said tax and collected a penalty of 1 per centum 
per month upon the amount thereof for the period of such de¬ 
linquency. 

(4) During the calendar year 1936, the Defendant derived 
a net profit from the operation of the apartment houses and 
office building referred to in paragraph 3 hereof, which net 
profit was in excess of the business privilege taxes claimed and 
interest and penalties accrued thereon. 

24 (5) Title VI, of the District of Columbia Revenue 

Act of 1937. as amended by the Act approved May 16, 
193S (52 Stat. 363, c. 223), imposed a tax for the privilege of 
engaging in business in the Disrtict of Columbia for the fiscal 
year ended June 30, 1939 (measured upon the gross receipts 
derived from such business during the calendar year 1937). 
The material provisions of the amended title are substantially 
the same as those of the original title recited in paragraph 3 
above, except that the definition of “business was extended to 
include all rental of real estate and rental of real and personal 
property regardless of whether such rentals were derived from 
the operation of a business. Returns under the amended title 
were required to be filed during the month of July, 1938, and 
penalties were imposed for late filing at the rate of 10 per 
centum of the tax due for the first month of delay plus 5 per 
centum of such tax for each additional month of delay or frac¬ 
tion thereof. 

(6) On November 29, 1938, defendant as Receiver filed a 
return with the Assessor, D. C.. reporting gross receipts from 
the rental of real estate and the operation of an apartment 
house and office building, belonging to the Receiver as such, in 
the District of Columbia, during the calendar year 1937 in the 
total amount of $65,089.60. Thereafter, the Assessor made an 
assessment against the defendant in the amount of $315.94 for 
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business privilege taxes for the fiscal year ended June 30, 1938, 
and penalties thereon for failure to file a return within the 
time required by law, one-half of which amount was due and 
payable in November, 1938, and one-half in May, 1939. In 
Section 7(a) of the amended title it is provided that if either 
of the installments shall not be paid within the month when 
the same is due, said installment shall thereupon be in arrears 
and delinquent, and there shall be added and collected to 
said tax a penalty of 1 per centum per month upon the amount 
thereof for the period of such delinquency. 

(7) During the calendar year 1937, the defendant de- 

25 rived a net profit from the rental of real estate and the 
operation of the apartment houses and the office build¬ 
ing referred to in paragraph 6 hereof, which net profit was in 
excess of the business privilege taxes claimed and the interest 
and penalties accrued thereon. 

(8) Defendant owes to plaintiff the amount of said taxes 
and penalties. 

Wherefore plaintiff demands judgment against defendant 
for the sum of SI,346.61 plus penalties of 1 per centum per 
month thereon from the dates on which such taxes became due 
and payable, and costs. 

(s) Elwood H. Seal, 

Corporation Counsel, D. C., 

(s) Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Counsel for Plaintiff. 

26 ANSWER TO AMENDED COMPLAINT 

Filed May 31, 1940 


* 


FIRST DEFENSE 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 
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SECOND DEFENSE 

1. The defendant admits the allegations contained in para¬ 
graph 1 of the Amended Complaint. 

2. The defendant admits that the sections of Title VI of 
the District of Columbia Revenue Act of 1937 are as set forth 
in paragraph 2 of the Amended Complaint, but refers to the 
original thereof for the complete text of said statute. 

3. The defendant denies that he was engaged in business in 
the District of Columbia, as defined in Title VI of the District 
of Columbia Revenue Act of 1937 (50 Stat. 686. c. 690) during 
the fiscal year of 1937-3S as alleged in paragraph 3 of the 
Amended Complaint. The defendant admits that during the 
calendar year 1936. he received certain moneys as Receiver 
for the District National Bank of Washington, the same being 
receipts from rentals derived from certain apartment houses 
! and office buildings and an unimproved lot all in the 
27 District of Columbia, as follows: 


Frontenac Apartment 

S 81.919.23 

Georgia Avenue Apartment 

6.314.40 

Premier Apartment 

21,759.37 

1406 G Street (Bank building) 

39.246.07 

816 K Street, N. W. (Hotel) 

7.389.95 

Unimproved lot—24th and 


Pennsylvania Avenue 

400.00 

Total rents received 

S157.029.02. 


Defendant made a return to the Assessor for the District of 
Columbia reporting rentals received as above set forth in the 
sum of S157.029.02 and said Assessor corrected said amount to 
be reported, by reason of certain deductions, to $149,239.07. 
The defendant admits for the purposes of this suit that said 
amount of S149.239.07 is the corrected gross amount of rentals 
received as above set forth. Defendant further admits that 
the Assessor for the District of Columbia assessed against him 
1 as Receiver of the District National Bank of Washington, for 
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Business Privilege taxes and penalties alleged to be due for the 
fiscal year ending June 30, 1938, the sum of $1,030.67, but 
denies that any of said Business Privilege taxes, or any of said 
penalties for failure to file a return within the time required 
by law, or any of the penalties alleged to be due for delin¬ 
quency in payment of said taxes, or any part thereof, are due 
and payable to the plaintiff. 

! 4. The defendant admits that during the calendar year 

1936 he received and derived a net profit from the operation 
i of the apartment houses and office building referred to in para- 
i graph 3 of this Answer, and in paragraph 3 of the Amended 
Complaint, and further admits that said net profit was in ex¬ 
cess of the taxes claimed by the plaintiff, and interest and 
penalties alleged to have accrued thereon, but denies that any 
of said taxes claimed, or interest or penalties for delinquency 
i alleged to have accrued thereon, or any part thereof, are due 
and payable. 

5. The defendant admits that the sections of Title VI of 
i the District of Columbia Revenue Act of 1937, as amended by 
the Act approved May 16, 1938, are as set forth in paragraph 
; 5 of the Amended Complaint, but refers to the original there- 
i of for the complete text of said amended statute, 
i 6. The defendant admits that he received the sum of 
$65,0S9.60 during the calendar year 1937 as rentals of 
28 real estate and from the operation of apartment houses 
and an office building in the District of Columbia, as 
! alleged in paragraph 6 of the Amended Complaint. Defend¬ 
ant further admits that on November 29, 1938. as Receiver of 
the District National Bank of Washington he filed a return 
with the Assessor for the District of Columbia reporting the 
i receipt of rentals in the amounts and for the properties follow- 
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Premier Apartment $ 20,128.95 

S16 K Street, X. W. (Hotel) 6,409.00 

1406 G Street. X. W. (Bank 
building) 38.151.65 

Unimproved lot—24th and 
Pennsylvania Avenue 400.00 


Total rentals received_S 65,089.60. 


Defendant further admits that the Assessor made an assess¬ 
ment against the defendant as Receiver of the District Xa- 
tional Bank of Washington in the amount of 8315.94 for Busi¬ 
ness Privilege taxes alleged to be due for the fiscal year end¬ 
ing June 30. 1938. as set forth in paragraph 6 of the Amended 
Company . but denies that any of said taxes, or any penalties 
for delinquency in payment thereof, or any part thereof, are 
due and payable. 

7. The defendant admits that during the calendar year 1937 
he received and derived a net profit from the operation of the 
apartment houses and office building referred to in paragraph 
3 of this Answer, and in paragraph 3 of the Amended Com¬ 
plaint. and further admits that said net profit was in excess of 
the taxes claimed by the plaintiff, and interest and penalties 
alleged to have accrued thereon, but denies that any of said 
taxes claimed, or interest or penalties for delinquency alleged 
to have accrued thereon, or any part thereof, are due and 
payable. 

8. The defendant denies that he owes to the plaintiff the 
amount of taxes and penalties set forth in paragraphs 3. 4, 6 
and 7 of the Amended Complaint, as alleged in paragraph S 
thereof. 

THIRD DEFEXSE 

For further defense defendant has been advised and there¬ 
fore alleges that the provisions of Title VI of the Dis- 
29 trict of Columbia Revenue Act of 1937, and of said Act 
as amended by the Act approved May 16, 1938, are not 
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applicable to defendant as Receiver of an insolvent national 
i banking association located in the District of Columbia or to 
any income or receipts which the defendant as such Receiver 
has derived and obtained in the course of administering and 
liquidating the receivership. 

FOURTH DEFENSE. 

The defendant further alleged that Section 6 of Title VI of 
the District of Columbia Revenue Act of 1937 and Section 6 
of Title VI of the District of Columbia Revenue Act of 1937 
as amended by the Act approved May 16. 193S, exempt him 
i from the taxing provisions of the above Acts. Section 6 of 
both Acts provides as follows: 

“National banks and all other incorporated banks and 
trust companies, street railway, gas, electric lighting and 
telephone companies, companies incorporated or other- 
i wise, who guarantee the fidelity of any individual or in- 
i dividuals, such as bonding companies, companies who fur¬ 
nish abstract of titles, savings banks, and building and 
loan associations which pay taxes under existing laws of 
i the District of Columbia upon gross receipts or gross 
i earnings, and insurance companies which pay a tax upon 
premiums shall be exempt from the provisions of this 
title.” 


FIFTH DEFENSE. 

Section 22 of the Act of March 1, 1S79, as amended by the 
Act of May 28. 193S, chapter 2S9. Section 818 (12 U.S.C., Sec. 
570(a) ) provides in part as follows: 

“Whenever and after any bank or trust company, a sub¬ 
stantial portion of the business of which consists of re¬ 
ceiving deposits and making loans and discounts, has 
ceased to do business by reason of insolvency or bank¬ 
ruptcy. no tax shall be assessed or collected, or paid into 
the Treasury of the United States on account of such 
bank, or trust company, which shall diminish the assets 
thereof necessary for the full payment of all its deposi¬ 
tors: and such tax shall be abated from such national 
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banks as are found by the Comptroller of the Currency 
to be insolvent; and the Commissioner of Internal Rev¬ 
enue. when the fact shall appear to him. is authorized 
to remit so much of the said tax against any such insolv¬ 
ent banks and trust companies organized under State law 
as shall be found to affect the claims of their de¬ 
positors.” 

30 Defendant alleges that the District National Bank of 
Washington is a national banking association organized 
under the laws of the United States relating to national banks, 
a substantial portion of the business of which consisted of re¬ 
ceiving deposits and making loans and discounts. Defendant 
alleges that on March 6. 1933. the President of the United 
States issued a proclamation declaring a banking holiday and 
suspending all banking transactions and business, and on 
March 9. 1933, said bank holiday was continued, and after 
said March 6. 1933. no banks doing business in the District of 
Columbia were permitted to reopen unless licensed so to do 
by the Comptroller of the Currency; that the District Nation¬ 
al Bank was not licensed to reopen and on March 14. 1933. the 
Comptroller of the Currency, acting pursuant to the provisions 
of the “Bank Conservation Act,” appointed a conservator of 
the bank, having determined that it was necessary so to do 
in order to conserve its assets; that said conservator, as an 
officer of the United States acting under the direction of the 
Comptroller of the Currency, took possession of the books, 
records and assets of said bank, and acted as such conservator 
until November 6, 1933, when the Comptroller of the Cur¬ 
rency. having found that said bank to be insolvent appointed 
Norman R. Hamilton as receiver for said bank, who duly qual¬ 
ified as such, and took over the books, records and assets of 
the bank, and acted as such Receiver and administered the 
receivership until July 2, 1936, when the Comptroller of the 
Currency appointed defendant. Justus S. Wardell, as receiver, 
to succeed said Norman R. Hamilton, and defendant there¬ 
upon qualified as such receiver and took possession of the 
books, records and assets of said bank, and since that time. 
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defendant has been, and still is. the duly appointed, qualified 
, and acting receiver of the District National Bank of Washing¬ 
ton, and is now acting in performance of his duties as such 
receiver. The District National Bank of Washington has 
i ceased to do business by reason of insolvency. The defendant 
j alleges that any tax assessed against and collected from the 
i District National Bank of Washington or from the defendant 
as receiver of the District National Bank of Washington, from 
whatsoever source such payments are made, will diminish the 
! assets necessary for the full payment of all of the depositors 
of the District National Bank of Washington and will 

31 diminish pro tanto the amount of the pro rata distribu¬ 
tive share of said depositors in such assets. The de¬ 
fendant alleges that under the provisions of the above Act no 

. tax can legally be assessed against or collected from the Dis¬ 
trict National Bank of Washington, or from the defendant, 
as Receiver of the District National Bank of Washington, and 
that the assessment made against the defendant is abated. 

WHEREFORE, the defendant prays that the suit as to him 
and the District National Bank of Washington be dismissed, 
with his costs. 

Brice Clagett, 

Charles Wainwright, 

Attorneys for defendant. 

32 MOTION FOR SUMMARY JUDGMENT 

I Filed May 31, 1940 

* ***** 

The defendant, by his attorneys, Brice Clagett and Charles 
i E. Wainwright, respectfully moves for judgment in his favor 
, in the above entitled cause on the following grounds: 

1. Rule 56 (b) of the Federal Rules of Civil Procedure pro¬ 
vides that a party against whom a claim is asserted may at any 
i time move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part of such claim. 
Rule 56 has been construed as meaning that a motion for sum- 
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mary judgment is the proper procedure where there is no issue 
as to any material fact and where the moving party, be he 
plaintiff or defendant, is entitled to judgment as a matter of 
law. 

2. It is shown by the answer that all of the facts set forth in 
the Amended Complaint, such as the source of the money in¬ 
volved. the returns to the Assessor, the amount of the assess¬ 
ment. the insolvency of the association, the appointment of a 
receiver, and similar factual matters material to the determin¬ 
ation of the cause, are admitted, and no factual issues exist. 

3. It is shown by the Answer that the only issue involved is 
one of law. namely, as to whether under all the facts, and the 
statutes set forth in the pleadings, the amount of the taxes 
assessed against the defendant as Receiver of the District Na¬ 
tional Bank of Washington are due and payable. 

33 4. The defendant, liquidating an insolvent national 

banking association, under direction of the Comptroller 
of the Currency, is not a ‘‘person” within the meaning of Title 
VI of the District of Columbia Revenue Act of 1937 and its 
amendment, notwithstanding the fact that the insolvent as¬ 
sociation was located in the District of Columbia. 

5. The defendant, as Receiver of the insolvent District Na¬ 
tional Bank of Washington, located in the District of Colum¬ 
bia, is not “engaging in business” within the terms of Title 
VI of the District of Columbia Revenue Act of 1937, and its 
amendment. 

6. Notwithstanding the fact that the defendant, as Receiver 
of the insolvent District National Bank of Washington, made 
returns as set forth in said Amended Complaint, the amounts 
of rentals received by him while administering and liquidating 
the affairs of the insolvent association were not taxable as 
claimed in paragraph 6 of said Complaint, and all taxes men¬ 
tioned in paragraphs 3, 4, 6 and 7 of said Amended Complaint 
as being assessed against the defendant in his capacity as Re¬ 
ceiver are not due and payable as claimed. 

7. Acts of Congress, comprising the so-called National Bank 
Act. provide the exclusive measure of taxing national banks 
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or the receivers thereof, and the Acts of July 1, 1902 and 
March 3. 1917 (32 Stat. 619 and 39 Stat. 1047, respectively) 

I circumscribe the right of the District of Columbia to tax na¬ 
tional banking associations doing business within its boun¬ 
daries. 

8. Section 6 of Title VI of the District of Columbia Revenue 
Act of 1937, and its amendment of 1938, specifically exempt 
national banks from the Business Privilege tax, and such ex¬ 
emption necessarily applies to receivers of insolvent national 
banks. 

9. Section 570, Title 12 U.S.C. operates to abate taxes on 
insolvent national banks if the payment thereof will diminish 

i the assets of the bank necessary for the full payment of all of 
its depositors; and the statute specifically provides that no 
tax operating with such a result shall be assessed or collected, 

| and if paid, that it shall be remitted. The collection of the 
i tax here involved would have the comparable effect of reduc¬ 
ing the assets of the bank necessary to pay its depositors in 
full, as is shown by the Answer herein, and such tax should be 
abated. 

i 34 10. The fact that the receivership derived a net profit 

from the operation of the apartment houses and office 
; building belonging to it, in excess of the amount of taxes, in¬ 
terest and penalties claimed in the Amended Complaint, does 
not create a liability on the part of the Receiver of the bank 
to pay the taxes, and does not alter the right to have them 
abated. The real estate is an asset of the receivership as well 
as the income derived from its operation, and such income, 
like any other asset of the receivership, is distributable pro rata 
, to creditors. Hence, the payment of any of the taxes claimed 
in the Amended Complaint will diminish pro tanto the dis¬ 
tributive share of such creditors. 

11. Section 3466 R. S. gives United States priority in pay- 
; ment of its claims out of the assets of all insolvents, but the 
United States obtains no priority or preference in payment of 
its claims against insolvent national banks by virtue of said 
section. The District of Columbia should have no greater 
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priority than the United States in payment of its claims. Cook 
County National Bank v. U. S., 107 U.S. 448. 

12. Section 194. Title 12 U. S. C. provides that the Comp¬ 
troller of the Currency shall make a ratable dividend of the 
proceeds of liquidation of an insolvent national bank on all 
claims, and the District of Columbia, being at most a creditor, 
with no statutory preferment or priority, could not be paid in 
full the amount of this tax claim, were the contentions ad¬ 
vanced in paragraphs 1-12 above unfounded. 

Brice Clagett, 

Charles Wain weight, 

1 Attorneys for defendant , 

Southern Building. 

35 JUDGMENT. 

Filed June 17, 1940 

* ***** 

This action came on to be heard at this term of Court upon 
the motion of the defendant for summary judgment in his 
favor, and thereupon, upon consideration thereof, it is by the 
Court this 17th day of June, A. D.. 1940, 

ORDERED, That the said motion for summary judgment 
in favor of the defendant be and the same hereby is sustained 
and that judgment be entered in this action in favor of the 
defendant, and that this action stand dismissed, and that de¬ 
fendant have judgment for his costs, and that the taxes 
claimed in the amended complaint herein, and interest and 
penalties thereon, be and the same hereby are abated. 

(s) F. Dickinson Letts 
Justice. 

No objection as to form. 

Glenn Simmon, 

Assistant Corporation Counsel, D. C. 

The plaintiff, the District of Columbia, by its attorney, ex¬ 
cepts to the sustaining of the motion for summary judgment, 
and to the entry of the forgoing judgment and said exception 
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is hereby allowed; and the plaintiff, the District of Columbia, 
in open court notes an appeal to the United States Court of 
Appeals for the District of Columbia, which said appeal is 
hereby allowed without bond for costs. 

Justice. 

(s) F. Dickinson Letts 
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NOTICE OF APPEAL 
Filed June 24, 1940 


Notice is hereby given that the District of Columbia, plain¬ 
tiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final judg- 
I ment entered in this action on June 17, 1940. 

Elwood H. Seal, 

i Corporation Counsel, D. C., 

5 Vernon E. West, 

Principal Assistant Corporation Counsel, 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Plaintiff. 
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ASSIGMENT OF ERRORS 
Filed June 24, 1940 

* * * * * 


Plaintiff assigns as errors on appeal the following: 

1. The Court erred in sustaining Defendant’s Motion for 
Summary Judgment. 

2. The Court erred in not overruling Defendant’s Motion 
for Summary Judgment. 

3. The Court erred in holding that the provisions of Sec¬ 
tion 570, Title 12, U. S. C. A., are applicable to taxes due the 
District of Columbia. 

4. The Court erred in holding that payment of the business 
privilege taxes here involved would diminish the assets of the 
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District National Bank necessary for the full payment of all 
its depositors. 

5. The Court erred in holding that the provisions of Section 
570. Title 12, U. S. C. A., operate to abate the business privi¬ 
lege taxes here involved. 

Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Plaintiff. 

3$ DESIGNATION OF RECORD 

Filed June 24. 1940 

* ***** 

To the Clerk of the District Court of the United States for the 
District of Columbia: 

You are hereby requested to prepare, certify, and transmit 
to the Clerk of the United States Court of Appeals for the 
District of Columbia, with reference to the Notice of Appeal 
heretofore filed by the Plaintiff in the above cause, transcript 
of the record in the above cause, prepared and transmitted as 
required by law and by the rules of said Court, and to include 
in said transcript of record the following documents, or certi¬ 
fied copies thereof, to-wit: 

1. Complaint 

2. Answer 

3. Motion for Judgment 

4. Judgment dated May 20. 1940 

5. Amended Complaint 

6. Answer to Amended Complaint 

7. Motion for Judgment on Amended Complaint and 

Answer 

8. Final Judgment 

9. Notice of Appeal, with date of filing 
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10. Assignment of Errors 

11. This Designation of Record. 

(s)Elwood H. Seal, 

Corporation Counsel, D. C., 

(s) Vernon E. West, 

Principal Assistant Corporation Counsel, 

(s) Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for Plaintiff. 

Service of a copy of the above Designation of Record ac¬ 
knowledged this 24th day of June, A. D.. 1940. 

Charles E. Wainwright, 

Attorney for Defendant. A 

39 COUNTER DESIGNATION OF RECORD 

Filed June 25. 1940 

# * * * * * 

To the Clerk of the District Court of the United States for the 
District of Columbia: 

In addition to the documents contained in the Designation 
of Record in the above entitled cause, you are hereby requested 
to prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, as a part 
of the Transcript of Record, the following document: 

1. Opinion of F. Dickinson Letts, Justice, sustaining plain¬ 
tiff’s motion for summary judgment on complaint and answer. 

Brice Clagett, 

Charles Wainwright, 

Counsel for defendant. 

Service of a copy of the above Counter Designation of Rec¬ 
ord is acknowledged this 25th day of June, A. D., 1940, and 
i no objection is raised to the inclusion in the Transcript of Rec¬ 
ord of the document set forth in said Counter Designation. 
United States for the District of Columbia, hereby certify the 
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Glenn Simmon, 

Assistant Corporation Counsel. 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States of America, 

District of Columbia, ss : 

I. Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 39. both inclusive, to be 
a true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 4762, Civil Action, wherein 
District of Columbia is Plaintiff and Justus S. Wardell. Re¬ 
ceiver for the District National Bank of Washington, Insolv¬ 
ent. is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 25th day of July. 1940. 

C. E. Stewart, 

Clerk. 

Endorsed on cover: No. 7728. District of Columbia, Ap¬ 
pellant, vs. Justus S. Wardell, Receiver for the District Na¬ 
tional Bank of Washington, Insolvent. United States Court 
of Appeals for the District of Columbia. Filed July 30, 1940, 
Joseph W. Stewart. Clerk. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


October Term, 1940 
No. 7728 


DISTRICT OF COLUMBIA, 
vs. 


Appellant, 


JUSTUS S. WARDELL, RECEIVER FOR THE DISTRICT 
NATIONAL BANK OF WASHINGTON, INSOLVENT, 

Appellee. 


BRIEF ON BEHALF OF APPELLANT 
JURISDICTIONAL STATEMENT 

This action was brought by the appellant for the collection of 
business privilege taxes and penalties assessed against the ap¬ 
pellee in the amount of SI,346.61, plus interest penalties thereon 
from the date on which such taxes became due and payable. 
The statutory provisions sustaining the jurisdiction of the 
District Court are found in Section 43, Title IS, D. C. Code, 
1929, and Title 2S, Chapter 2, Section 41, U. S. C. A. The 
appellee filed an answer (R. 21) to the amended complaint 
(R. 18), together with a motion for summary judgment (R. 
27), which motion was sustained and judgment entered June 
17, 1940, in favor of the appellee and against the appellant 
(R. 30). The notice of appeal was filed June 24, 1940 (R. 
31). The jurisdiction of this Court is invoked under the pro- 
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visions of law described in Section 26 ? Title 18, D. C. Code, 
1929. 

STATEMENT OF THE CASE 

Title VI of the District of Columbia Revenue Act of 1937, 
approved August 17, 1937 (50 Stat. 693, c. 690, Sec. 970, Title 
20. D. C. Code. 1929, Supplement III), levies a tax upon the 
privilege of engaging in business in the District of Columbia 
in the fiscal year ended June 30, 1938, measured upon the gross 
receipts in excess of $2,000 derived from such business for 
the calendar year 1936. Section 4 of said title requires that 
every person subject to the tax shall, within 30 days after the 
approval of the Act (i. e.. September 16, 1937, which time was 
extended by order of the Commissioners, D. C., to October 
16, 1937), furnish to the Assessor, D. C.. a return showing the 
gross receipts of such person during the preceding calendar 
year, and Section 9 of the title provides that any person fail¬ 
ing to file a return within the time required shall be subject 
to a penalty of ten per centum of the tax due plus five per 
centum of such tax for each month of delay or fraction there¬ 
of. 

Title VI of the District of Columbia Revenue Act of 1937, 
as amended by the Act approved May 16, 1938 (52 Stat. 363, 
c. 223, Sec. 970-970q., Title 20. D. C. Code, 1929, Supplement 
IV). levies a tax for the privilege of engaging in business in 
the District of Columbia for the fiscal year ended June 30, 
1939 (measured upon the gross receipts derived from such 
business during the calendar year 1937). The material pro¬ 
visions of the amended title are substantially the same as 
those of the original title except that, in the 1938 act, the 
definition of “business” was extended to include all rental 
of real estate and rental of real and personal property, re¬ 
gardless of whether such rentals were derived from the oper¬ 
ation of a business. Returns under the amended title were 
required to be filed during the month of July, 1938, and pen¬ 
alties were imposed for late filing at the rate of ten per centum 
of the tax due for the first month of delay, plus five per cen- 
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turn of such tax for each additional month of delay or fraction 
thereof. 

On November 29, 1938, appellee, as receiver, filed a return 
with the Assessor, D. C., reporting gross receipts from the 
operation of three apartment houses and one office building 
in the District of Columbia, belonging to the receiver as such, 
in connection with which operation heat, light, janitor, and 
similar services were furnished, during the calendar year 1937 
in the total amount of S149.239.07. Thereafter, the Assessor 
assessed against the appellee business privilege taxes for the 
fiscal year ended June 30, 1938, and penalties for failure to 
file the return within the time required by law, in the total 
amount of $1,030.67, one-half of which amount was due and 
payable in November, 1937. and one-half in March, 1938. 

On November 29, 1938. appellee, as receiver, filed a return 
with the Assessor, D. C., reporting gross receipts from the 
rental of real estate and the operation of an apartment house 
and office building in the District of Columbia, belonging to 
the receiver as such, during the calendar year 1937 in the total 
j amount of S65.0S9.60. Thereafter, the Assessor made an as- 
I sessment against the appellee in the amount of S315.94 for 
business privilege taxes for the fiscal year ended June 30, 1938. 
and penalties thereon for failure to file a return within the 
j time required by law, one-half of which amount was due and 
payable in November, 1938, and one-half in May, 1939. In 
Section 7 of Title VI, as originally enacted, and Section 7(a) 

, of the amended title, it is provided that if either of the in¬ 
stallments shall not be paid within the month when the same 
is due, said installment shall thereupon be in arrears and de¬ 
linquent, and there shall be added to said tax and collected 
a penalty of one per centum per month upon the amount 
: thereof for the period of such delinquency. 

On November 13. 1939, the appellant filed a complaint in 
the District Court of the United States for the District of 
Columbia alleging the facts above stated, and that the ap¬ 
pellee was engaged in business in the District of Columbia, 
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as defined in Title VI, supra, during the fiscal years ended 
June 30. 193S, and June 30, 1939, and that appellee owed ap¬ 
pellant the sum of the taxes and penalties claimed therein 
(R. 1-4). In his answer, filed on January 2, 1940, the ap¬ 
pellee denied that he was engaged in business in the Dis¬ 
trict of Columbia during the fiscal year ended June 30, 1938. 
or that he owed the taxes and penalties claimed (R. 4-6), and 
alleged three affirmative defenses (R. 6-9). In his fifth de¬ 
fense, appellee alleged that any tax assessed against and col¬ 
lected from the District National Bank or from the appellee 
as receiver of said bank would diminish the assets necessary 
for the full payment of all of the depositors of the District 
National Bank and claimed that the business privilege taxes 
in question were abated under the provisions of Section 570, 
Title 12, U. S. C. A. (R. 7-9). Appellee’s motion for summary 
judgment was filed on January 2, 1940 (R. 9-11). In the 
memorandum of the trial justice, filed on May 3, 1940, it is 
stated that appellee’s allegation that collection of the tax 
would diminish the assets necessary for the full payment of 
the depositors of the District National Bank “is not denied 
by the plaintiff, and the fact, so pleaded, is regarded as fully 
established” (R. 12). Appellant amended its complaint by 
adding paragraphs 4 and 7 (R. 20 and 21) alleging that dur¬ 
ing the calendar year 1936, the appellee derived a net profit 
from the operation of the apartment houses and office build¬ 
ing. which net profit was in excess of the business privilege 
taxes claimed and interest and penalties accrued thereon, and 
that, during the calendar year 1937, the appellee derived a 
net profit from the rental of real estate and the operation of 
the apartment house and office building, which net profit was 
in excess of the business privilege taxes claimed and the in¬ 
terest and penalties accrued thereon. In his answer to the 
amended complaint, the appellee admits the said allegations 
of paragraphs 4 and 7 of the amended complaint (R. 23 and 
24). Appellee’s motion for judgment on the amended com¬ 
plaint and answer was sustained (R. 30). 
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STATUTES INVOLVED 

The applicable provisions of law are found in Title VI, Dis¬ 
trict of Columbia Revenue Act of 1937, as originally enacted 
(50 Stat. 693, c. 690, Sec. 970, Title 20, D. C. Code, 1929, 
Supplement III), and as amended by the Act approved May 
16, 1938 (52 Stat. 363, c. 223. Sec. 970-970q., Title 20 D. C. 
Code, 1929, Supplement IV), and are as follows: 

1937 ACT 

Sec. 1. (a) “The term ‘person’ includes any in¬ 
dividual, firm, copartnership, joint adventure, asso¬ 
ciation, corporation (domestic or foreign), trust, es¬ 
tate, receiver, or any other group or combination 
acting as a unit, but shall not include railroad or rail¬ 
road express companies which report to and are sub¬ 
ject to regulation by the Interstate Commerce Com¬ 
mission under the provisions of the Interstate Com¬ 
merce Act of 1887, as amended.” 

Sec. 1. (d) “The term ‘business’ shall include the 
carrying on or exercising for gain or economic benefit, 
either direct or indirect, any trade, business, profes¬ 
sion, vocation, or commercial activity in or on priv¬ 
ately owned property and in or on property owned 
by the United States Government in the District 
of Columbia, not including, however, labor or services 
rendered by any individual as an employee for wages, 
salary, or commission.” 

Sec. 5. “For the privilege of engaging in business in 
the District of Columbia, each person so engaged 
shall pay to the collector of taxes of the District of 
Columbia for the fiscal year 1937-1938 a tax equal 
to two-fifths of 1 per centum of the gross receipts 
in excess of $2,000 derived from such business for the 
calendar year 1936: . .” 

Sec. 6. “National banks and all other incorporated 
banks and trust companies, street railroad, gas, elec¬ 
tric lighting and telephone companies, companies in¬ 
corporated or otherwise, who guarantee the fidelity of 
of any individual or individuals, such as bonding com¬ 
panies, companies who furnish abstracts of titles. 
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savings banks, and building and loan associations 
which pay taxes under existing laws of the District 
of Columbia upon gross receipts or gross earnings, 
and insurance companies which pay a tax upon 
premiums shall be exempt from the provisions of this 
title. . 


1938 ACT 

The applicable provisions of the 193S Act are substantially 
identical to the foregoing provisions of the 1937 act except 
that the term ‘‘business” is defined in Section 1(e) of the 
193S Act to include: 


. the carrying on or exercising for gain or eco¬ 
nomic benefit, either direct or indirect, any trade, 
business, profession, vocation, or commercial activity 
including rental of real estate and rental of real and 
personal property , in any commerce whatsoever in 
the District, in or on privately owned property and 
in or on property owned by the United States Gov¬ 
ernment. or by the District. . . (Italics added.) 

In addition to the statutes imposing business privilege taxes 
1 for the District of Columbia, the following Federal statutes 
are involved: 

Sec. 548. Title 12, U. S. C. A. 

‘“The legislature of each State may determine and 
direct, subject to the provisions of this section, the 
manner and place of taxing all the shares of national 
banking associations located within its limits. The 
several States may (1) tax said shares, or (2) include 
dividends derived therefrom in the taxable income of 
an owner or holder thereof, or (3) tax such associa¬ 
tions on their net income, or (4) according to or 
measured by their net income, provided the following 
conditions are complied with: 

“1. (a) The imposition by any State of any one of 


the above four forms of taxation shall be in lieu of 
the others, . . . 

Sec. 570, Title 12, U. S. C. A. 

“Whenever and after any bank has ceased to do 
business by reason of insolvency or bankruptcy, no 
tax shall be assessed or collected, or paid into the 
Treasury of the United States, on account of such 
bank, which shall diminish the assets thereof neces¬ 
sary for the full payment of all its depositors; and 
such tax shall be abated from such national banks as 
are found by the Comptroller of the Currency to be 
insolvent; and the Commissioner of Internal Rev¬ 
enue, when the facts shall so appear to him, is autho¬ 
rized to remit so much of said tax against insolvent 
State and savings banks as shall be found to affect the 
claims of their depositors.” 

STATEMENT OF POINTS 

1. The Court erred in sustaining appellee’s motion for summary 
judgment. 

2. The Court erred in not overruling appellee’s motion for 
summary judgment 

3. The Court erred in holding that the provisions of Section 
570, Title 12, U. S. C. A., are applicable to taxes due the District 
of Columbia. 

4. The Court erred in holding that payment of the business 
privilege taxes here involved would diminish the assets of the 
District National Bank necessary for the full payment of all its 
depositors. 

5. The Court erred in holding that the provisions of Section 
570, Title 12, U. S. C. A., operate to abate the business privilege 
taxes here involved. 

SUMMARY OF ARGUMENT 

1. The receiver of an insolvent national bank is a “person” 
subject to the provisions of the District of Columbia business 
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privilege tax law. The operation of apartment houses and office 
buildings, in connection with which operation heat, light, ele¬ 
vator, janitor, and other services are furnished, is “business”. The 
appellee is not exempted from the provisions of the business privi¬ 
lege tax law, and the gross receipts derived from his operation of 
apartment houses, office buildings, and real estate are required to 
be reported and the tax paid thereon. 

2. The provisions of Section 570, Title 12, U. S. C A., are not 
applicable to taxes due the District of Columbia. 

3. However, assuming that Section 570 does apply to District 
of Columbia taxes, it would not operate to abate the business 
privilege taxes here in question for two reasons: 

(a) It is the purpose of Section 570 to relieve the depositors and 
customers of an insolvent national bank of taxes which have been 
assessed or accrued against the stockholders or owners of any such 
bank; nowhere is there indicated any intention to relieve the 
stockholders or owners of taxes assessed or accrued against the 
receiver while he is engaging in business for the benefit and profit 
of such stockholders. 

(b) Payment of the business privilege taxes here involved would 
not diminish the assets of the insolvent District National Bank. 

ARGUMENT 

I 

The business privilege taxes here involved were properly assessed 
against and are due from the appellee. 

(a) The receiver of an insolvent national bank is a “per¬ 
son” subject to the provisions of the District of Colum¬ 
bia business privilege tax law. 

Section 1(a) of Title VI—Tax on Privilege of Doing Busi¬ 
ness—District of Columbia Revenue Act of 1937, as originally 
enacted, and as amended, provides that “The term ‘person’ 
includes any individual, firm, copartnership, joint adventure, 
association, corporation (domestic or foreign), trust, estate, 
receiver, or any other group or combination acting as a unit”. 
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This language of the act clearly discloses an intention to im¬ 
pose the tax on every person (except those specifically ex¬ 
empt) engaged in business in the District of Columbia. 

No limitation was placed upon the classes of receivers sub¬ 
ject to the provisions of the act; the language obviously in¬ 
cludes all receivers. Furthermore, “persons” subject to the 
provisions of the act are not limited to those specified; the tax 
is imposed upon all persons engaged in any commercial activ¬ 
ity in the District of Columbia, including receivers, etc. 

The appellee is claiming that he is not included among the 
persons taxable; in other words, he is claiming exemption from 
the taxing statute. The burden is upon the appellee to clearly 
establish that it was the intention of Congress to exclude re¬ 
ceivers of insolvent national banks from the classes of persons 
subject to the provisions of the act. 

Phoenix F. and M. Ins. Co. v. Tennessee, 161 U. S. 174; 

Cornell v. Coyne, 192 U.S. 418, 431, 48 L. Ed. 504, 509; 

Yazoo & M. V. R. Co. v. Adams, ISO U.S. 1, 22. 

(b) Appellee was “engaging in business” in the District 
of Columbia within the meaning of the business privi¬ 
lege tax law. 

No contention is made that the District National Bank was 
engaged in business during the periods here in question or 
that the receiver was engaged in the banking business. How¬ 
ever, during the periods for which the business privilege tax 
law was applicable, the receiver operated several apartment 
houses and an office building in the District, in connection 
with which operation heat, light, janitor, elevator, and other 
services were furnished. The rental of apartment houses and 
office buildings in connection with which such services are 
furnished is “business”. Flint v. Stone Tracy Co. 220 U.S. 107, 
55 L. Ed. 389; Von Bavnnbach v. Sargent Land Co., 242 U.S. 
503, 61 L. Ed. 460. Thus, the business privilege tax for the 
fiscal year ended June 30, 1938, was measured upon only the 
rentals from apartments and office buildings in connection 
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with which the receiver furnished such services. The renting 
of real estate and the renting of real and personal property is 
specifically designated as “business” by Section 1(e) of Title 
VI—Tax on Privilege of Doing Business— District of Colum¬ 
bia Revenue Act of 1937. as amended by the act approved 
May 16. 1938. Thus, the business privilege tax for the fiscal 
year ended June 30. 1939. was measured upon the receipts of 
the receiver from all rental of real estate. 

The receiver is doing more than “merely liquidating the 
assets” of the insolvent District National Bank. He is en¬ 
gaging in the business of operating apartment houses and office 
buildings. Under the business privilege tax law. the operation 
of apartment houses and office buildings is “business”, just 
as the operation of a grocery store or a gasoline service station 
is a business. The appellee, however, argues that because he 
is a receiver of an insolvent national bank, he alone should 
be placed in a favored position and be permitted to engage 
in business in competition with other persons operating simi¬ 
lar businesses without paying the taxes specifically imposed 
upon the operation of such business. 

(c) Prior Acts of Congress do not preclude that body 
from including receivers of insolvent national banks in 
the classes of persons subject to the District of Columbia 
business privilege tax. 

In paragraph 7 of his motion for judgment (R. 28, 29), ap¬ 
pellee contends that because Congress has previously enacted 
legislation describing the manner and extent to which state 
legislatures may tax operating national banks Congress has 
thereby imposed a prohibition upon its powers to tax the 
privilege granted a receiver of an insolvent national bank to 
engage in business in the District of Columbia. 

Congress has never attempted to limit its own power to tax 
national banks operating in the District of Columbia or re¬ 
ceivers of insolvent national banks operating independent 
businesses here. However, even if Congress had so attempted 
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to limit its powers, the contention that Congress could not 
thereafter amend or change its own laws would seem to be 
rather difficult to sustain. 

The provisions of Section 54S, Title 12, IT. S. C. A., are a 
limitation upon the powers of state and territorial legislatures 
to tax operating national banks. Congress, in taxing national 
banks operating in the District of Columbia, disregarded the 
limitations provided in Section 54S and levied the tax upon 
gross earnings of such banks (Act of July 1, 1902, 32 Stat. 
G19, Sec. 700, Title 20. D. C. Code, 1929). It is obvious, there¬ 
fore. that the provisions of Section 54S have no application 
to the District of Columbia. 

(d) Appellee is not exempted from payment of the tax 
by the provisions of Section 6 of the business privilege 

tax act. 

In paragraph S of his motion for judgment (R. 29), appellee 
points out that Section 6 of Title VI, as originally enacted, and 
as amended, exempts national banks which pay taxes under 
existing laws of the District upon gross earnings from the 
provisions of the title, and claims that such exemption neces¬ 
sarily applies to receivers of insolvent national banks engag¬ 
ing in separate and independent businesses. 

The receiver is not a national bank, nor has he or the Dis¬ 
trict National Bank paid any taxes to the District of Columbia 
upon any gross earnings for the years here in question. The 
provisions of Section 6 are applicable only to operating na¬ 
tional banks, and the exemption applies only in cases where 
taxes on the gross earnings of such banks are paid to the Dis¬ 
trict of Columbia under some other statute. No contention is 
made that the gross receipts here in question have been taxed, 
or are subject to tax, under any other existing law. 
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II 

The business privilege taxes here involved are not abated by Sec¬ 
tion 570, Title 12, U. S. C. A. 

In the fifth defense in his answer to the amended complaint 
(R. 25), the appellee alleges that any tax assessed against and 
collected from the District National Bank of Washington, or 
from the appellee as receiver of such bank, will diminish the 
assets of said bank necessary for the full payment of all of 
the depositors of the said District National Bank, and con¬ 
tends that the business privilege taxes assessed against the 
appellee are abated under the provisions of Section 570, Title 
12. U. S. C. A. 

The provisions of Section 570 have no application to taxes 
collected by the District of Columbia. The Treasury Depart¬ 
ment, in its letter of instructions No. 4 to receivers of insolvent 
banks (revised to January 2, 1931), apparently considered 
the section applicable only to Federal taxes (see Appendix A). 
The language of the section clearly indicates an intention to 
make the provisions thereof applicable only to taxes assessed 
by the United States. The section applies only to taxes as¬ 
sessed or collected, or paid into the Treasury of the United 
States, and only the Commissioner of Internal Revenue is 
1 authorized to remit such taxes as are found to affect the claims 
of depositors of insolvent banks. This Court, in Hazen v. 
Hardee , 7S F. (2d) 230, 64 App. D.C. 346, did not determine 
that any taxes due the District of Columbia were abated by 
Section 570, but held that—assuming its provisions applied 
to the District act there under consideration—the receiver 
would not be relieved of the requirement of filing the return 
required by law. However, even if Section 570 was applicable 
to taxes collected by the District of Columbia and did relieve 
the depositors of payment of certain taxes assessed against 
the former owners of a bank, it does not follow that the re¬ 
ceiver would be exempt from payment of taxes for privileges 
exercised for the benefit of the depositors themselves. 
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It is the purpose of Section 570 to relieve the depositors and 
customers of an insolvent national bank of taxes which have 
been assessed or accrued against the stockholders or owners 
of the bank. This limited purpose is clearly stated in the two 
Court of Claims decisions construing the statute ( Johnston v. 
United States, 17 C. Cls. 157; Jackson v. United States, 20 C. 
Cls. 298). In the Jackson case, it is stated (p. 304): 

“It was clearly the intention of the statute to re¬ 
lieve the innocent customers of the bank, between 
whom and the government there were no relations of 
tax-payer and tax-receiver, and not to relieve the 
owners of the institution from their just liabilities.” 
(Italics added.) 

The business privilege taxes here involved are unlike the 
taxes considered in the two Court of Claims cases, supra, and 
by this Court in the case of Hazen v. Hardee, supra. The taxes 
here in question did not accrue against the stockholders or 
owners of the District National Bank but are expenses in¬ 
curred by the receiver while engaging in business for the bene¬ 
fit of the depositors. 

It was clearly the intention of Section 570 to relieve de¬ 
positors of national banks 

“from the payment of certain taxes, not assessed upon 
them, but upon the banks of which they are only cus¬ 
tomers; taxes which, under the pre-existing law, they 
would indirectly be obliged to pay when a bank is 
so insolvent that all its capital is gone and it has no¬ 
thing left with which to pay taxes, except the money 
of its depositors.” Johnston v. United States, supra, 
where the court further said (p. 172), with respect 
to the purpose of the section: 

“These semi-annual taxes are assessed against na¬ 
tional banks in their corporate capacity, upon their 
capital and business, in consideration of the franchise 
and benefits which the government grants to them, 
and for other reasons. They are expected to come out 
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of the profits of the bank, and thus reducing the divi¬ 
dends of the stockholders, they are a tax upon the 
proprietors of the institutions. It was never intended 
thus to tax the customers and creditors of the banks. 
When, therefore, it was found that in case of insol¬ 
vency of the bank and the loss of its entire capital, 
and its inability to pay its depositors in full from all 
its assets, an enforcement of the taxes would result 
in the taxation of the depositors, the customers and 
creditors of the bank, this act to relieve them was 
passed.” 

1 The language of Section 570, its legislative history and the 
interpretation placed upon the section by the Court of Claims 
clearly show that the purpose of Section 570 was to relieve the 
depositors of taxes, not assessed upon them, but upon the 
'proprietors of the bank while it was operating as such. No¬ 
where does there appear any intention to relieve depositors of 
taxes which might legally be imposed upon the use of the as¬ 
sets for their own benefit. 

In paragraph 4 of the second defense in his answer to the 
amended complaint (R. 23). appellee admits that during the 
calendar year 1936 he received and derived a net profit from 
the operation of apartment houses and an office building in 
the District, which net profit was in excess of the business 
privilege taxes claimed and interest and penalties accrued 
thereon, and in paragraph 7 of the second defense in his an¬ 
swer to the amended complaint (R. 24), he admits that dur¬ 
ing the calendar year 1937, he received and derived net profit 
from the rental of real estate and the operation of apartment 
houses and an office building, which net profit was in excess of 
the business privilege taxes claimed and interest and penalties 
accrued thereon. It therefore seems plain that payment of 
' the business privilege taxes here involved will not diminish 
the assets of the District National Bank. 

The business of operating apartment houses and office build¬ 
ings and renting real property is conducted by the appellee 
for the benefit of depositors of the District National Bank 
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and business privilege taxes imposed thereon are merely an 
expense in connection with such business, and while such 
taxes may diminish the profits derived from the business, they 
do not diminish the assets any more than any other expenses 
such as fuel, light, repairs, janitor or other services in connec¬ 
tion with the operation of a building. The argument that 
the receiver should be exempt from payment of the business 
privilege taxes here in question is no more sound or logical 
than the argument that expenses incurred on account of fuel, 
light, repairs, janitor, or other services furnished the apart¬ 
ment and office buildings operated by the receiver are not 
obligations of the receiver or the depositors, and should not 
be paid until after the depositors have received one hundred 
per cent of their claims. It cannot reasonably be contended 
that Congress intended to permit receivers of national banks 
to compete in business with other persons without being sub¬ 
ject to similar taxes. Certainly, no such discriminatory in¬ 
tention appears in the law. 

The Court below, in holding that Section 570 is applicable 
to the District of Columbia and that the business privilege 
taxes here involved are abated by the provisions of that sec¬ 
tion, relied upon the decision of this Court in Hazen v. Hardee, 
supra. It is the view of the appellant that this Court did not 
decide in the Hardee case that Section 570 is applicable to 
taxes due the District of Columbia. 

The taxes involved in the Hardee case were upon gross 
earnings of the Federal American National Bank and Trust 
Company of Washington received prior to its insolvency. The 
question of liability for payment of such taxes was not there 
in issue, and this Court merely held that, even assuming that 
the provisions of Section 570 were applicable to taxes due the 
District of Columbia, the receiver would not thereby be re¬ 
lieved of the duty to report the gross earnings of the bank. 

Likewise assuming, in the instant case, that Section 570 is 
applicable to the District of Columbia, it would not operate 
to abate the business privilege taxes here involved for the 
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reason that such taxes are expenses of receivership and a lia¬ 
bility of the depositors (as contrasted with debts of the stock¬ 
holders), and payment thereof will not diminish the assets 
of the District National Bank. 

CONCLUSION 

There seems to be no question concerning the right of Con¬ 
gress, in legislating for the District of Columbia, to tax na¬ 
tional banks or receivers of insolvent banks in any manner it 
chooses so long as no constitutional limitations are over¬ 
stepped. Congress has imposed a tax for the privilege of 
engaging in business in the District of Columbia. Receivers 
are specifically included among those persons subject to the 
provisions of the Act and the term “business” is defined to 
include rental of real estate and rental of real property. The 
receiver is not exempted from payment of the business privi¬ 
lege taxes here in question by the provisions of Section 570, 
supra, or any other law. For the reasons stated it is respect¬ 
fully submitted that the judgment of the Court below was 
incorrect and should be reversed. 

Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Counsel for Appellant. 
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APPENDIX A 


[seal] 

Comptroller of the Currency 

ADDRESS REPLY TO 
“COMPTROLLER of the currency" 

TREASURY DEPARTMENT 

Washington 

LETTER OF INSTRUCTIONS NO. 4 
(Revised January 2, 1931) 

SUBJECT—TAXES SOUGHT TO BE COLLECTED FROM 
THE RECEIVER OF AN INSOLVENT NATIONAL BANK 
OR THE ASSETS IN HIS HANDS. 

For the reasons hereinafter stated, no tax is collectible from 
the receiver of an insolvent national bank, or from the assets 
in his hands except taxes assessed against the real property 
owned by the bank. 

TAXES OF ANY CHARACTER ASSESSED BY THE 
UNITED STATES GOVERNMENT 

All Federal taxes of every character are abated when a 
national bank becomes insolvent where the payment thereof 
would diminish the assets necessary for the payment of de¬ 
positors in full. This abatement is provided for by Section 
570, Title 12, United States Code, which reads: 

“Insolvent banks as exempt from tax. Whenever 
and after any bank has ceased to do business by rea¬ 
son of insolvency or bankruptcy, no tax shall be as¬ 
sessed or collected, or paid into the Treasury of the 
United States, on account of such bank, which shall 
diminish the assets thereof necessary for the full pay¬ 
ment of all its depositors; and such tax shall be 
abated from such national banks as are found by the 
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Comptroller of the Currency to be insolvent; and the 
Commissioner of Internal Revenue, when the facts 
shall so appear to him. is authorized to remit so much 
of said tax against insolvent State and savings banks 
as shall be found to affect the claims of their deposi¬ 
tors. (Mar. 1, 1879, c. 125. Par. 22, 20, Stat. 351; 

Mar. 3, 1883, c. 121, Par. 1, 22 Stat. 488).” 

The above section is construed in Jackson vs. U. S., 20 Ct. 
Cl. 298 and Johnston vs. U. S., 17 Ct. Cl. 158. Where a de¬ 
mand is made upon the receiver to pay a Federal tax, or to file 
a return, and the payment of the tax would diminish the as¬ 
sets necessary to pay depositors in full, an affidavit to this 
effect should be executed by the receiver and forwarded to the 
Collector of Internal Revenue, inviting attention to the above 
act of Congress. This procedure should close the matter and 
if any difficulty is experienced, a complete statement of the 
facts should be forwarded to the Comptroller. 

1 TAXES LEVIED BY THE STATES OR POLITICAL 
SUBDIVISIONS THEREOF 

National banking associations being creatures of the Fed¬ 
eral Government can be taxed by the state or its political sub¬ 
divisions only as permitted by Congress. The full measure 
of the power of the state or its political subdivisions to tax 
such associations is prescribed by Section 548, Title 12, United 
States Code, and a full list of cases discussing the extent of 
taxation permitted may be found in the United States Code 
Annotated, following the section referred to. As receivers are 
concerned with the effect of the provisions of this section upon 
the assets of the bank in their hands, our discussion will be 
limited accordingly. 

Taxes assesed against the personal property owned by the 
bank whether levied prior to or subsequent to suspension are 
void, hence uncollectible. Owensboro National Bank vs. 
Owensboro, 173 U.S. 664. Although Congress by the provi- 




19 


sions of Section 548, above referred to, has permitted the state 
authority to assess taxes imposed on the capital stock of the 
bank against the bank as agent (Merchants Bank vs. Penn¬ 
sylvania, 167 U.S. 461), this right is cancelled by the bank’s 
insolvency. Where a national bank is insolvent and has passed 
into the hands of a receiver, a tax assessed against the shares 
of the bank, to the bank as agent, cannot be collected from the 
receiver or from the assets in his hands. City of Boston vs. 
Beal, 51 Fed. 306; Brown vs. French, 80 Fed. 166; Stapylton 
vs. Thaggard, 91 Fed. 93. It thus appearing that personal 
property taxes of any character levied prior to or subsequent 
to suspension and any capital stock taxes assessed to the bank 
as agent are uncollectible from the receiver or from the as¬ 
sets in his hands, it follows that the only taxes collectible from 
the receiver are those levied against the real estate owned by 
the trust, Section 548, above referred to, providing: “Nothing 
herein shall be construed to exempt the real property of as¬ 
sociations from taxation in any state or in any subdivision 
thereof, to the same extent, according to its value, as other real 
estate is taxed.” 

The Federal authorities control these questions because of 
your right as receiver to have any action seeking to collect 
taxes, other than real estate taxes, adjudicated in that court, 
independent of the amount involved, as suits to wind up the 
affairs of a national bank. See Studebaker Corporation of 
America vs. First National Bank of Florence, 10 Fed. (2d) 590, 
and Larrabie Flour Mills vs. First National Bank of Henryetta, 
13 Fed. (2d) 330. That the state courts of officers are power¬ 
less to interfere in any way with the administration of your 
trust in this connection is clear from the following excerpt 
from the decision of the Supreme Court of the United States 
in Earle vs. Commonwealth of Pennsylvania, 178 U.S. 449- 
454: 


“We must not, however, be understood as holding 
that the distribution of the bank’s assets in the hands 
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of the receiver—could have been in anywise directly 
controlled by the state court or seized under an at¬ 
tachment or execution in the hands of any state 
officer. On the contrary, the direction in the statute 
that the receiver pay over all moneys realized by him 
from the assets of the bank to the Treasurer of the 
United States, subject to the order of the Comptrol¬ 
ler, furnished a rule of conduct for him which neither 
an order of nor any proceedings in the state court 
could affect, modify or change. The scheme of the 
statute relating to suspended national banks is that 
from the time of a bank’s suspension all its assets, of 
whatever kind, as they are at the time of suspension, 
pass in the first instance to the receiver, the proceeds 
thereof to be distributed by the Comptroller among 
those whose claims are proved to his satisfaction or 
are adjudicated by some court of competent jurisdic¬ 
tion. So when the Chestnut Street National Bank 
suspended and went into the hands of a receiver, the 
entire control and administration of its assets were 
committed to the receiver and the Comptroller, sub¬ 
ject. however, to any rights of priority previously ac¬ 
quired by the plaintiff through the proceedings in the 
suit against Long.” 


Where county or other taxing officials acting under state 
authority seek to collect taxes other than taxes levied against 
the trust’s real estate, every effort should be made to con¬ 
vince them that such taxes are uncollectible. Ordinarily, a 
presentation of this letter to the county attorney should con¬ 
vince him that the taxes other than real estate taxes are un¬ 
collectible. If, for any reason, the county officials do not con¬ 
cur in the views set out herein, we would be pleased to con¬ 
sider their views to the contrary. 


Yours very truly, 

J. E. FOUTS, Supervising Receiver, 
Division of Insolvent National Banks 
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STATEMENT OF THE CASE. 

The facts set forth in the Amended Complaint (R. 
18-21), briefly stated, are as follows: 

The plaintiff is a municipal corporation and defen¬ 
dant is the Receiver of the District National Bank of 
Washington, an insolvent national banking associa¬ 
tion, appointed by and acting under the direction of 
the Comptroller of the Currency of the United States. 
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Section 5 of Title VI of the District of Columbia 
Revenue Act of 1937, approved August 17, 1937, pro¬ 
vides that for the privilege of engaging in business 
in the District of Columbia, every person so engaged 
shall pay to the Collector of Taxes of the District of 
Columbia for the fiscal year 1937-1938 a tax equal to 
two-fifths of 1 per cent of the gross receipts in excess 
of $2,000.00 derived from such business for the calen¬ 
dar year 1936. Section 1(a) of said Title VI provides 
that the term “person” includes any individual, firm, 
copartnership, joint adventure, association, corpora¬ 
tion, trust, estate, receiver, or any other group or com¬ 
bination acting as a unit, and Section 1(d) of said Title 
VI provides that the term “business” shall include 
the carrying on or exercising for gain or economic 
benefit, either direct or indirect, any trade, business, 
profession, vocation, or commercial activity. 

The Act further provides for certain penalties for 
delinquency in the filing of the return and payment of 
the tax. 

The Amended Complaint further alleges that the Re¬ 
ceiver was “engaged in business in the District of Co¬ 
lumbia” (R. 19) within the meaning of the Act dur¬ 
ing the fiscal year 1937-1938, and reported to the As¬ 
sessor that as such Receiver he derived gross receipts 
in the amount of $149,239.07 from the operation in the 
District of Columbia of certain apartment houses and 
an office building, and the Assessor assessed a tax and 
penalties amounting to $1,030.67; and that the Re¬ 
ceiver further reported to the Assessor gross receipts 
for the calendar year 1937 in a total amount of $65,- 
089.60, and the Assessor assessed a tax and penalties 
amounting to $315.94 for the fiscal year ending June 
30, 1938. 
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It is further alleged that Title VI of said Act was 
amended in 193S so as to extend its application to in¬ 
clude all rental of real estate and rental of real and 
personal property regardless of whether said rentals 
were derived from the operation of a business. It is 
then alleged that during the calendar year 1936 (Par. 
4) and during the calendar year 1937 (Par. 7) the 
Receiver derived a net profit from the operation of 
said property in excess of the business privilege taxes 
claimed and interest and penalties accrued thereon; 
and that the taxes and penalties are due from the Re¬ 
ceiver, for which judgment is claimed. 

In his Answer to the Amended Complaint (R. 21-27) 
the Receiver admits the existence of Title VI, but 
denies that he was engaged in business; admits the 
receipt of moneys set forth in the Complaint derived 
from rentals of certain properties specifically described 
in his Answer (R. 22); admits the making of the re¬ 
turns to the Assessor and the assessment of the taxes 
(R. 22); admits that during the calendar years 1936 
and 1937 he received and derived a net profit from the 
operation of the property in excess of the taxes claimed 
and interest and penalties accrued thereon, but denies 
that they are due or any part thereof (Par. 4, 7) (R. 
23, 24)/ 

The Answer (Third Defense, R. 24) denies that the 
Act upon which the claim for taxes is based applies 
to a Receiver of an insolvent national banking asso¬ 
ciation located in the District of Columbia, or any in¬ 
come or receipts which such Receiver has derived in 
the course of administering and liquidating the re¬ 
ceivership; and alleges (Fourth Defense, R. 25) that 
Section 6 of Title VI of said Acts exempts him from 
the taxing provisions of the Acts. It is further al- 
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leged (Fifth Defense, R. 25) that Section 570(a), 
Title 12, U. S. C., provides that whenever a bank, a 
substantial portion of the business of which con¬ 
sists of receiving deposits and making loans and dis¬ 
counts, has ceased to do business by reason of insol¬ 
vency, no tax shall be assessed or collected, and all 
such taxes shall be abated which shall diminish the 
assets necessary for the full payment of all of its de¬ 
positors ; and alleges that the subject bank was found 
to be insolvent by the Comptroller of the Currency and 
was closed and a receiver appointed for it, and that 
any tax assessed and collected, from whatsoever source 
such payments are made, will diminish the assets nec¬ 
essary for the full payment of all of the depositors and 
their pro rata distributive share in such assets, and 
that by reason of the operation of such statute the as¬ 
sessments made have been abated (R. 27). 

A Motion for Summary Judgment on the Amended 
Complaint and Answer thereto was filed by the de¬ 
fendant (R. 27-30) and was sustained (R. 30). 

Apparently the Court below adopted its memoran¬ 
dum opinion on the original motion (R. 12-18) (32 
Fed. Sup. 769). From this judgment of the Court be¬ 
low (R. 30) plaintiff took this appeal. 

STATUTES INVOLVED. 

The statutes involved are those set forth in plain¬ 
tiff’s brief (Pgs. 5 to 7 incl.) and herein in the Argu¬ 
ment. 
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SUMMARY OF ARGUMENT. 

The business privilege taxes here involved do not 
apply to and are not assessable against a receiver of 
an insolvent national banking association appointed 
by the Comptroller of the Currency of the United 
States. Such a Receiver is an officer of the United 
States and is not an officer of the Court and is governed 
by the provisions of the National Banking Act relating 
to the liquidation of failed national banks, and as such 
he is not a “person” within the meaning of the taxing 
Acts here under consideration. The words “engaging 
in business” as used in said Acts, do not apply to such 
a receiver, since he is not conducting a business 
but is merely liquidating an association that has al¬ 
ready cased to do business. This Receiver merely took 
over the assets of the insolvent bank, a part of which 
consisted of apartment houses and an office building, 
and in operating this real estate and collecting rentals 
he was not engaging in business, but was merely hold¬ 
ing the property until such time as he might dispose 
of it advantageously to the creditors, which holding 
incidentally but fortunately resulted in a profit and 
not a loss. 

The Business Privilege Act itself (Sec. 6) specifically 
exempts national banks from the taxes here involved, 
and since, as a matter of law, the association itself has 
not been dissolved, the assets under the control of the 
Receiver are still the assets of the bank, so that if the 
bank is exempted, the Receiver is likewise exempted 
from the tax. And the provisions of the National 
Banking Act (Sec. 192, 194, 570(a), Title 12. U. S. C.) 
when considered together operate to exempt the de¬ 
fendant from payment of the tax, and the taxes claimed 
are abated. 
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Section 570, Title 12, U. S. C. was intended to and 
does exempt receivers of insolvent national banks 
from the payment of any and all taxes that would di¬ 
minish the assets of the bank necessary for the full pay¬ 
ment of its depositors, and since the Answer shows that 
the payment of the taxes will diminish the assets neces¬ 
sary for the full payment of the depositors and will 
diminish by that much the pro rata distributive share 
in such assets, the taxes are abated. And to that end 
the National Banking Act should be given a liberal 
construction and the taxing Act should be construed 
strictly. 

The Treasury circular referred to by appellant (their 
brief, p. 17, Appendix A) as intending to apply only 
to taxes assessed by the United States, does not 
assist appellant because there were no insolvent Na¬ 
tional or State banks in the District of Columbia on 
January 2, 1931, the date of that circular letter. The 
intendment of Section 570, Title 12, U. S. C., as 
shown by its wording and legislative history, was to 
protect the depositors of insolvent banks who were 
not responsible for the taxes, to exempt them from 
taxes due by the bank, and to insure them the greatest 
possible amount on their claims. 
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ARGUMENT. 

The Business Privilege Taxes Here Involved Were Im¬ 
properly Assessed Against Appellee and Are Not 
Due, Since the Provisions of the Taxing Act in 
question Are Not Applicable to the Receiver of 
an Insolvent National Bank, Appointed by the 
Comptroller of the Currency of the United States. 

1. The Receiver of an insolvent national bank, be¬ 
ing an officer of the United States and not of a Court, 
is not a “person” within the meaning of the provisions 
of the taxing Act. 

Title VI of the District of Columbia Revenue Act 
of 1937 (50 Stat. 693; Sec. 970, Title 20, D. C. Code 
1929) entitled “Tax on the Privilege of Doing Busi¬ 
ness” provides, Section 5: 

“For the privilege of engaging in business in 
the District of Columbia, each person so engaged 
shall pay to the collector of taxes of the District 
of Columbia for the fiscal year 1937-1938, a tax 
equal to two-fifths of one percentum of the gross 
receipts in excess of $2,000. derived from such 
business for the calendar year 1936 # * 

That title, as amended by the Act of May 16, 1938 
(52 Stat. 363), provides for a like tax on gross re¬ 
ceipts from business for the calendar year 1937. 

Section 1 (a) of both Acts provides that the term 
“ person” includes any individual, firm, copartnership, 
joint adventure, association, corporation, trust, estate, 
receiver, or any other group or combination acting 
as a unit. 

So that the question rises as to whether or not the 
word “receiver” included in the definition of “ per¬ 
son” in Section 1(a) of the amended act applies to 
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and includes appellee, who is the Receiver of a failed 
national banking association appointed by the Comp¬ 
troller of the Currency of the United States, acting 
under that authority, and not appointed by or acting 
under the authority of a Court. 

“Receiver” is defined in Webster’s New Interna¬ 
tional Dictionary as follows: 

“Receiver—one who receives on behalf of others; 

a. A person appointed to receive money due, a 
treasurer; 

b. Law, a person appointed, ordinarily by a court 
of equity jurisprudence, to receive, and hold in 
trust, money or other property which is the 
subject of litigation, pending the suit, as in the 
case of a person incompetent to manage his 
property or of the dissolution and winding up of 
a partnership or corporation, etc.” (Emphasis 
ours.) 

The word “Receiver” is further defined as follows: 

“• * * a receiver is a person appointed by a 

court to take into his custody, control and man¬ 
agement the property or funds of another pend¬ 
ing judicial action concerning them.” 53 Corpus 
Juris 17. (Emphasis ours.) 

“A receiver has been defined as an indifferent 
person between the parties to a cause, appointed 
by the court to receive and preserve the property 
or fund in litigation, and receive its rents, issues, 
and profits, and apply or dispose of them at the 
direction of the court, when it does not seem 
reasonable that either party should hold them. 
* * *.” 23 Ruling Case Law* 7. (Emphasis 
ours.) 

In legal parlance the word “Receiver ” when used 
alone without further words of description, refers to 







9 


receivers appointed by the Court who are officers of 
the Court and who derive their power and capacity 
to act from the Court, and whose compensation is ap¬ 
proved by the Court. Appellee was appointed by the 
Comptroller of the Currency of the United States un¬ 
der authority of Section 191, Title 12, United States 
Code, and he w*as not appointed by a Court. The rights, 
duties and powers of appellee are defined in Title 12, 
United States Code, Sections 192,193 and 194, and are 
not derived from the Court; and appellee is an officer 
of the United States and is not an officer of any Court. 
Ex parte Clietwood , 195 U. S. 443. 

In the case of Port Newark National Bank v. Wal¬ 
dron, (C. C. A. 3,1930), 46 F. (2d) 296, the Court exam¬ 
ined the status of a national bank receiver and held 
unlawful an attempt by the District Court to oust said 
receiver and appoint a court receiver in his place. 
The Court said, page 297: 

“What, then, was the status of the receiver? In 
that regard the authorities are clear that the ap¬ 
pointment of a receiver by the Comptroller is a 
part of a complete federal system looking to the 
control of national banks, and that such receivers 
are not like a receiver appointed by a court, but 
are officers of the United States, and their posses¬ 
sion of the bank is the possession of the United 
States.’ ’ 

Although the taxing Act under consideration in¬ 
cludes the word “receiver” in its definition of the word 
“person”, reports of Congressional Committees deal¬ 
ing with the business privilege tax do not throw any 
light upon the question of whether Congress, in pass¬ 
ing such a law for the District of Columbia, intended 
to extend the taxing provisions to include receivers of 
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insolvent national banks. Certainly the original and 
amended Acts relating to this tax contain no specific 
provisions including receivers of insolvent national 
banks in the District of Columbia; and the very ab¬ 
sence of such a provision leads to the conclusion that 
the Acts in question should not be so extended. Con¬ 
gress has enacted laws relating to national banks 
(generally referred to as the National Banking Act, 
and specifically codified in Title 12, U. S. C.), includ¬ 
ing all phases of national banking activity from organ¬ 
ization to dissolution, and including separate provis¬ 
ions for the taxing of such associations and their 
exemption when they have become insolvent, which 
provisions govern exclusively such taxation. Cook 
County National Bank v. U. S 107 U. S. 445; Cali¬ 
fornia National Bank v. Kennedy, 167 U. S. 362, 366; 
First National Bank v. Missouri, 263 U. S. 640; Texas 
iC’ Pacific R. R. v. Pottorff, 291 XT. S. 245, 253. 

In the Cook County National Bank case, supra, the 
United States, acting under R. S. 3466, sought to claim 
priority to assets of an insolvent national bank. And 
although R. S. 3466 provided that “the debts due to 
the United States shall be first satisfied,” out of the 
estates of all insolvents, the Supreme Court held this 
statute had no application to insolvent national banks, 
because the act authorizing the formation of national 
banks is a separate code by itself, neither limited nor 
enlarged by other statutory provisions with respect to 
settlement of claims against insolvents. The Court 
stated, page 448: 

“We consider that Act as constituting by itself 
a complete system for the establishment and gov¬ 
ernment of national batiks, prescribing the manner 
in which they may be formed; the amount of cir- 
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culating notes they may issue, the security to be 
furnished for the redemption of those in circula¬ 
tion; their obligations as depositaries of public 
moneys, and as such to furnish security for the 
deposits, and designating the consequences of 
their failure to redeem their notes, their liability 
to be placed in the hands of a receiver, and the 
manner, in such event, in which their affairs shall 
be wound up, their circulating notes redeemed and 
other debts paid or their property applied toward 
such payment. Everything essential to the for¬ 
mation of the banks, the issue, security and re¬ 
demption of their notes, the winding up of the 
institutions and the distribution of their effects, 
are fully provided for, as in a separate code by 
itself, neither limited nor enlarged by other stat¬ 
utory provisions with respect to the settlement of 
demands against insolvents and their estates.” 
(Emphasis ours) 

To the same effect are, among others, Easton v. Iowa , 
188 U. S. 220; Liberty Natioml Bank v. McIntosh, 
(C. C. A. 4, 1927), 16 F. (2d) 906; Hulse v. Argent- 
singer, 12 F. (2d) 933; Port Newark Natl. Bank v. 
Waldron, (C. C. A. 3, 1930), 46 F. (2d) 296; Grindley, 
et al., v. First Natl. Bank of Detroit, (C. C. A. 6,1936), 
87 F. (2d) 110. 

A law embracing an entire subject, dealing with all 
its phases, may thus withdraw the subject from the 
operation of a general law as effectively as though, as 
to such subject, the general law were in terms repealed. 
Cook County Natl. Bank v. U. S., supra (p. 451) ; 
Townsend v. Little, et al., 109 U. S. 504, 512; Missouri 
v. Ross, 299 U. S. 72; U. S. v. Mammoth Oil Co., 14 F. 
(2d) 705. 

It is respectfully submitted that under these prin¬ 
ciples the business privilege tax does not apply to the 
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receiver of a national bank. Congress did not phrase 
the Act to cover receivers of insolvent national banks, 
and hence the reasonable deduction that in the absence 
of clear language and specific provisions, it did not in¬ 
tend to do so. We believe that the taxing laws apply¬ 
ing generally to the District of Columbia give way to 
the National Banking Act, and special provisions 
thereof relating to taxation hereinafter discussed, and 
therefore the receiver is not subject to this particular 
tax. 

Further supporting this conclusion are the two es¬ 
tablished principles that (1) the National Banking Act 
is to- be given a liberal construction so as to benefit 
depositors ( Korbly v. Springfield Institution for Sav¬ 
ings, 245 U. S. 330; Lawrence- Natl. Bank v. Rice, 
(C. C. A. 10, 1936), 83 Fed. (2d) 642, 645; Grindley v. 
First Natl. Bank of Detroit, (1936), 87 F. (2d) 110; 
Port Newark Natl. Bank v. Waldron, (1930), 46 F. (2d) 
296, and (2) taxing statutes are to be construed, in 
case of doubt, in favor of the taxpayer ( Gould v. Gould, 
245 U. S. 151; Boicers v. N. Y. and Albany Lighterage 
Co., 273 U. S. 346; McFeely v. Commissioner, 296 U. S. 
102 ). 

2. The words “engaging in business” as used in the 
District of Columbia Revenue Act of 1937, and its 
amendment, do not apply to or describe the activities 
in which appellee Receiver is engaged. 

The authorities are uniform in holding that the re¬ 
ceiver of a insolvent national bank, appointed by the 
Comptroller of the Currency, is an officer of the United 
States, and is the agent of the Comptroller of the Cur¬ 
rency charged with carrying out the statutory duties 
relating to the administration and liquidation of the 
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insolvent association. Auten v. U. S. Natl. Bank, 174 
U. S. 125; Hulse v. Argentsinger, 12 F. (2d) 933; 
Leonard v. Gage, (C. C. A. 4, 1938), 94 F. (2d) 19. 

Such receiver stands in the place of the bank and 
he represents the bank, the creditors and the stock¬ 
holders. Scott v. Armstrong, 146 U. S. 499; O'Connor 
v. Rhodes, 65 App. D. C. 21, 296 U. S. 568. The pos¬ 
session of the assets of the bank under the direction 
of the Comptroller of the Currency is the possession 
of the United States. Port Newark Natl. Bank v. 
Waldron, supra; Liberty National Bank v. McIntosh, 
16 F. (2d) 906. 

The National Banking Act contemplates a complete 
system for the administration and liquidation of the 
insolvent association for the benefit of its creditors, 
with the receiver acting as the administrative agent 
for that purpose, such receiver acting under the direc¬ 
tion of the Comptroller of the Currency. Whelan v. 
Blankenbeckler, (C. C. A. 5,1936), 87 F. (2d) 81; U. S. 
v. Whit sell, 246 U. S. 533. 

Having in mind the official status of the receiver as 
outlined by the authorities, it is at once apparent that 
his sole duty, as the description of his office clearly 
indicates, is to liquidate a corporate structure that 
has already ceased to conduct a business. The busi¬ 
ness which the bank was empowered to do was outlined 
in its Articles of Association, which included the right 
to receive deposits, lend money, accept savings, and 
when authorized by the Federal Reserve System, to 
conduct a trust business, and otherwise to engage ac¬ 
tively in the business of banking. If the receiver could 
be considered in any sense of the word as conducting 
or engaging in the banking business, he would neces¬ 
sarily have to be engaged in the things outlined by the 
Articles of Association. 
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Clearly the receiver is not conducting a banking busi¬ 
ness in any sense of the word. He is merely liquidat¬ 
ing the assets under the direction of the Comptroller 
of the Currency as required by the statute, so that the 
claims, assets, and debts may be reduced to cash, and 
thus to the only distributable form that can fulfill the 
mandates of Section 194, Title 12, U. S. C., that the 
depositors and creditors receive a ratable dividend. 
Of course, property can not be distributed in kind on 
such a large scale—it must be reduced to cash before 
prorated dividends can be made. 

Thus, the administering and liquidating of the in¬ 
solvent estate may involve the selling of bonds on the 
market, the suing upon claims and the recovering of 
debts by litigation, the collecting of notes and the sell¬ 
ing of stocks and bonds, if any, on the market. Also, 
Such liquidating requires the selling of real estate and 
t*eal estate interests, and thus reducing those assets to 
cash. But it may be that the state of the market and 
the opportunity for selling will not permit the selling 
of the real estate except at depressed prices. In those 
circumstances the receiver, acting for the best inter¬ 
ests of the creditors, must hold the property until a 
favorable market presents itself. Naturally, if the 
property is productive of income, the receiver must 
collect that income, but in doing so, he is only acting 
in his capacity as liquidator; and the collection of such 
income and profits does not constitute engaging in 
business, but is merely an incident of the liquidating 
of the insolvent estate. The main objective is not 
the conducting of a real estate business for a profit, 
but merely to preserve the properties in status quo 
until they can be liquidated and sold advantageously 
for creditors. 




15 


The Court will notice that since the closing of these 
banks real estate has been difficult of disposal, and 
prices have been at a low ebb, which has resulted in 
numerous instances in the holding of large properties 
such as apartment houses and office buildings from 
the beginning of the receivership to the present day. 

So that we believe that when viewed in its broad as¬ 
pects, appellee Receiver took over among the assets of 
the receivership certain real estate consisting of an 
office building and apartment houses which are produc¬ 
tive of rentals. In collecting these rentals he has 
acted for the best interests of the creditors in adding 
a gain rather than a loss to the estate, and in collect¬ 
ing these rentals he is not engaging in any business but 
merely fulfilling his duties as a liquidator and receiver 
of a national bank. 

The authorities define and discuss “business” and 
“engaging in business” and uniformly hold that in 
order to be engaged in a business the person so engag¬ 
ing must contemplate the reaping of a profit. For ex¬ 
ample Sloan v. Commissioner of Internal Revenue, 63 
F. (2d) 666, 669; Commissioner of Internal Revenue v. 
Field, (C. C. A. 2, 1933), 67 F. (2d) 876; Richards v. 
Commissioner of Internal Revenue, (C. C. A. 9, 1936), 
81 F. (2d) 369; Sears v. Hassett, (C. C. A. 1,1940), 111 
F. (2d) 961; Goddard v. Chaffie, 84 Mass. 395; Beik- 
ler v. Guenther, {Iowa), 96 N. W. 895; Bouvier’s Law 
Dictionary, Vol. 1, page 273. 

In the case of Von Baumbach v. Sargent Land Com¬ 
pany, 242 U. S. 503, the Supreme Court laid down the 
test as follow’s, page 516: 

“The fair test to be derived from a considera¬ 
tion of all of them is between a corporation which 
has reduced its activities to the owning and hold- 
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ing of property and the distribution of its avails, 
! and doing only the acts necessary to continue that 
status. and one which is still active and is main¬ 
taining its organization for the purpose of con¬ 
tinued efforts in the pursuit of profit and gain, and 
such activities as are essential to those purposes.” 
(Emphasis ours) 

Judged by this standard appellee could not be subject 
to the tax. 

Further, engaging in business contemplates the pur¬ 
suit of the powers and activities authorized by the cor¬ 
porate charter. When, by reason of insolvency, or 
otherwise, the corporation becomes incapacitated from 
engaging in the activities for which it was created, 
naturally it has ceased to do the business for which 
purpose alone it was incorporated. Thus, in Traction 
Companies v. Collector of Internal Revenue, (C. C. A. 
6,1915), 223 Fed. 9S4, a street railway leased property 
to another company but during the period of the lease 
the corporation sold certain property and acquired 
other property. The Court said at page 988: 

“ * * * we think the true case of distinction 

(engaged in business) must be, as applied to cor¬ 
porations of this class, whether they are continuing 
the body and substance of the business for which 
they were organized and in which they set out, or 
whether they have substantially retired from it 
and turned it over to another.” 

When a corporation ceases to conduct the business 
for which it was organized and turns it over to another, 
the corporation is not engaged in business. Public 
Service By. Co. v. Herold, 229 Fed. 902; Anderson v. 
Morris. <£ Essex R. R. Co., 216 Fed. 83; U. S. v. Em¬ 
ery, Bird, Thayer Realty Co., 237 U. S. 28. 
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As a matter of fact, Section 1 (d) of the 1937 Act de¬ 
fines that the term “business” “shall include the carry¬ 
ing: on or exercising for gain or economic benefit, either 
direct or indirect, any trade, business, profession, voca¬ 
tion, or commercial activity.” So that it would seem 
that the terms of the Act itself would exclude appellee 
from its operation. 

Without multiplying authorities, it seems clear that 
when the corporation has ceased the activities for 
which it was created, the corporate entity remains 
only for the purpose of convenience of liquidating, the 
administering of the assets of the corporation, and all 
of the incidents necessary thereto. It could not be 
termed as engaging in the business of the corporation. 
It has no meetings of the Board of Directors and it no 
longer acts through its officers and directors, and the 
conveyance of its property is effected by the receiver. 
The receiver brings suits to liquidate the claims and 
debts and he in turn is sued, and service upon him is 
service upon the corporation. 

From the above, it is clear that the tax acts under 
consideration, which apply to “persons” who are 
“engaged in business” in the District of Columbia, 
cannot apply to the appellee Receiver. 


18 


3. The full and exclusive power of the District of Co¬ 
lumbia to levy on and collect taxes from a national 
bank, and from the receiver of a national bank, is pre¬ 
scribed in the Act of July 1, 1902 (32 Stat. 619) as 
amended, Sec. 760. Title 20, D. C. Code 1929, and the 
Business Privilege Tax Acts confer no additional 
power. 

The national banking laws provide for taxation of 
national banks. Title 12, Section 548, TJ. S. C. provides 
that the legislature of each state may determine and 
direct the manner and place of taxing of all shares of 
national banking associations located within its limits. 
“The several states may (1) tax said shares, or (2) in¬ 
clude dividends derived therefrom in the taxable in¬ 
come of the holder or owner thereof, or (3) tax such 
associations on their net income, or (4) according to 
or measured by the net income * * “The im¬ 
position by any state of any one of the above four 
forms of taxation shall be in lieu of the others, * * 

This section furnishes the exclusive rule governing 
the authority of a state to tax national banks. Bank of 
California National Assn. v. Richardson , 248 U. S. 476; 
People ex rel. Hanover Natl. Bank of the City of N. Y. 
v. Goldf ogle, (1922, N. Y.), 137 N. E. 611, cer. den. 261 
U. S. 620. It was intended to constitute the measure 
of the right of a state to tax national banks, and to 
control comprehensively the entire subject with which 
it deals. 

Thus, the full measure of the power of the state to 
impose taxes on national banks or their stockholders is 
prescribed by this Section, and any tax assessment not 
in conformity therewith is unauthorized and invalid. 
Owensboro Natl. Bank v. City of Owensboro , 173 TJ. S. 
664; First Natl. Bank of Gulfport v. Adams , 258 TJ. S. 
362. 
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The clear policy of Congress established by Section 
548 is to allow a state to tax the instrumentality of the 
federal government, the national bank, to a limited ex¬ 
tent, but Congress has provided the method of taxa¬ 
tion, and has limited it to one of four prescribed meth¬ 
ods. The provisions of the national banking laws by 
inference emphasize that Congress intended to create 
a national banking system co-extensive with the terri¬ 
torial limits of the United States, and with uniform 
operation within these limits. Section 548 was de¬ 
signed to provide for a uniform system of taxation 
throughout the territorial limits of the United States. 
Talbott v. Silver Bow County , 139 U. S. 438. 

Under this policy the Supreme Court has determined 
that Section 548 applies to a territory as well as a 
state. In Domenecli v. National City Bank of New 
York , 294 U. S. 199, the Court reaffirmed its position, 
saying at page 204: 

“The svstem of national banks was intended to 
be co-extensive with the territorial limits of the 
United States, and while the consent to taxation 
given by R. S. 5219 refers in terms only to the 
states, it extends also to territorial governments, 
and sets the limits of their exercise of power.” 

In the Talbott case, supra, although the point was 
not directly involved, the Court seemingly was of the 
opinion that Section 548 applied to the District of Co¬ 
lumbia as well as to a state, for there the Court largely 
based its findings that the word “state” could also in¬ 
clude a territory by reference to cases holding that the 
word “state” applied to the District of Columbia. 
The Court stated, page 444: 

“Still further, while the word ‘State’ is often 
used in contradistinction to ‘Territory,’ yet in its 
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general public sense, and as sometimes used in the 
statutes and the proceedings of the government, 
it has the larger meaning of any separate political 
community, including therein the District of Co¬ 
lumbia and the Territories, as well as those politi¬ 
cal communities known as States of the Union. 

I Such a use of the word ‘state’ has been recognized 
in the decisions of this court. Thus, in the early 
case of Hepburn v. Elisey, 6 U. S. 2 Cranch 445, 
452 (2:332, 335), Chief Justice Marshall observed: 
‘On the part of the plaintiffs it has been urged that 
(the District of) Columbia is a distinct political 
society; and is, therefore, “a state,” according to 
the definitions of writers on general law. This is 
true.’ In Metropolitan R. Co. v. District of Co¬ 
lumbia, 132 U. S. 1, 9 (33:231, 235), Mr. Justice 
Bradley, speaking for the court, declared that ‘it 
is undoubtedly true that the District of Columbia 
is a separate political community in a certain sense, 
and in that sense may be called a “state.” ’ ” 

The theory upon which a dependency, territory, or 
federal district cannot tax a national bank is that the 
dependency may not tax its sovereign. We submit that 
the policy is clearly established of allowing only one 
tax to be levied against a national bank, so far as its 
income or personal property is concerned. In line with 
provisions of Section 548, Title 12, U. S. C., the Act of 
Congress of July 1, 1902 (32 Stat. 619, Sec. 760, Title 
20, D. C. Code 1929) provides in brief that each na¬ 
tional bank in the District of Columbia shall, on or 
before August 1st of each year, make a return to the 
Board of Personal Tax Appraisers of the amount of its 
gross earnings for the preceding year ending the 30th 
day of June, and shall pay to the Collector of Taxes 
six percent per annum on such gross earnings. It also 
provides that in addition thereto the real estate owned 




21 


by each national bank shall be taxed as other real estate 
in the District of Columbia. By an amendment of 
March 3, 1917 (39 Stat. 1047) it was provided that the 
tax levied on gross earnings should be in lieu of all 
other taxation upon the personal property of the bank. 
(I). C. v. Riggs Natl. Bank, 58 App. D. C. 349, 30 F. 
(2d) S73). This seems in line with the established 
policy of allowing one tax and one tax only as a basis 
for taxation of the personal property of a national 
bank or its shareholders in the District of Columbia. 

In IIasen v. Hardee, 64 App. D. C. 346, 78 F. (2d) 
230, decided by this Court in 1935, suit was brought to 
compel the receiver of an insolvent national bank, the 
Federal American National Bank and Trust Company, 
to file a return of gross earnings to be used in levying 
a tax on gross earnings under the Act of July 1, 1902 
(32 Stat. 619), referred to above. This Court, while 
holding that the receiver must file a return, seemingly 
was of the opinion that no tax could be collected until 
depositors had been paid in full. Having been frus¬ 
trated in this regard and being unable to collect a tax 
under the Act of July 1, 1902 (32 Stat. 619) the tax¬ 
ing authorities of the District of Columbia have ob¬ 
viously, in looking for some other authority to tax, hit 
upon the business privilege tax. But not only was this 
tax not intended to apply to a national bank and the 
receiver of a national bank, but the amendment of 1917 
(39 Stat. 1047), as was pointed out in D. C. v. Riggs 
National Bank, supra, provided that the gross earnings 
tax under Act of July 1, 1902, was in lieu of all other 
personal property taxes and therefore the business 
privilege tax is not operative as to the appellee. 

We think that the opinion of this Court in that case 
clearly points out that any tax levied against a national 
bank or its receiver in the District of Columbia, is in- 
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operative until the depositors have been paid in full, 
and it is here shown that the assets are insufficient to 
accomplish that result; and further, that the only tax 
that can be levied against a national bank or its re¬ 
ceiver in the District of Columbia is the tax on gross 
earnings referred to above. 

1 4. Section 6 of the Business Privilege Tax acts, pro¬ 
viding that national banks shall be exempt from the 
tax, likewise exempts appellee, a receiver of a national 
bank. 

Section 6 of both the District of Columbia Revenue 
Act of 1937 and the District of Columbia Revenue Act 
of 1937 as amended by the Act of May 16, 1938, pro¬ 
vides as follows: 

“National banks and all other incorporated 
banks and trust companies, street railroad, gas, 
electric lighting and telephone companies, com¬ 
panies incorporated or otherwise, who guarantee 
the fidelitv of anv individual or individuals, such 
as bonding companies, companies who furnish ab¬ 
stract of title, savings banks, and building and 
loan associations which pay taxes under existing 
laws of the D. C. upon gross receipts or gross 
earnings, and insurance companies which pay tax 
upon premiums, shall be exempt from the provi 
sions of this title.” (Emphasis ours) 

It is a well established rule that insolvency and ap¬ 
pointment of a receiver for a national bank by the 
Comptroller does not dissolve the corporation and the 
assets remain its property. Wittnebel v. Lough man, 
(C. C. A. 2,1935), 80 F. (2d) 222, cer. den. 56 S. Ct. 590; 
Wilson v. Await , (1933), 2 Fed. Sup. 465. Thus, the Dis¬ 
trict National Bank is still in existence and the tax 
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sought to be collected is upon its assets, and this the 
above Section prohibits. 

It is likewise an established rule that where the in¬ 
strumentality is without power to tax the national 
bank, it likewise is unable to tax the assets of the bank 
in the hands of the receiver. In Rosenblatt v. John¬ 
ston, 104 U. S. 462, the collector of the city of St. Louis 
brought suit against the receiver of the National Bank 
of the State of Missouri, alleging that assets in the 
hands of the receiver were subject to taxation under 
the laws of the State for the support of the state gov¬ 
ernment, the government of the city, and the public 
schools, in like manner and to the same extent and 
effect as all other taxable personal property in the city 
during the same period; that the assessment of taxes 
for the years 1877 and 1878 were duly made; that the 
receiver had sufficient funds to pay. 

In upholding the ruling of the lower Court and hold¬ 
ing that the assets in the hands of the receiver were 
exempt from taxation, the Court said, page 463: 

“The single question in this case is, whether the 
personal assets and personal property of an in¬ 
solvent national bank in the hands of a receiver 
appointed by the Comptroller of the Currency, in 
accordance with the provisions of Section 5234 of 
the Revised Statutes, are exempt from taxation 
under state laws, and we have no hesitation in say¬ 
ing that in our opinion they are. Such property 
and assets, in legal contemplation, still belong to 
the bank, though in the hands of a receiver to be 
administered under the law. The bank did. not 
cease to exist on the appointment of a receiver. 
Its corporate capacity continues until its affairs 
are finally wound up and its assets distributed. 
Bank of Bethel v. Pahquioquie Bank, 14 Wall. 398; 
Kennedy v. Gibson, 8 Wall. 498, 506; Bank v. Ken¬ 
nedy, 17 Wall. 21. If the shares have any value, 
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they are taxable in the hands of the holders or own¬ 
ers, under Section 5219 of the Revised Statutes, but 
the property held by the receiver is exempt to the 
same extent as it was before his appointment .” 
(Emphasis ours) 

In Gully v. First National Bank of Meridian , (C. C. 
A. 5, 1936), 81 F. (2d) 502, the Court held that a state 
cannot tax assets of a bank on years when the bank 
is in receivership. The Court stated, speaking through 
Justice Sibley, page 506: 

“The question here, as we shall show, is whether 
the receiver of an insolvent bank is bound, and 
it must be answered in the negative. In permit¬ 
ting state taxation of national banks, Congress 
has not granted the right to tax the bank on its 
personal property. One purpose was probably to 
preserve it for the creditors in case of insolvency. 
After insolvency the personal property cannot be 
taxed in the receiver’s hands. Rosenblatt v. John¬ 
ston , 104 U. S. 462.” 

It is plain that as a matter of law the District Na¬ 
tional Bank has not been dissolved and that the assets 
under the control of appellee are still the assets of 
the bank. 

From the doctrine announced in the aforementioned 
cases, the clear and unmistakable conclusion is drawn 
that, since the precise wording of Section 6 of the tax¬ 
ing Acts here involved operates to exempt the District 
National Bank from payment of any tax under the 
Acts, appellee, the Receiver of the District National 
Bank, is likewise exempt from payment of the tax. 

As was said in the Rosenblatt case, supra , “prop¬ 
erty held by the receiver is exempt to the same extent 
as it was before his appointment.” The plain wording 
of the statute here involved exempts the District Na- 
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tional Bank from payment of the tax and appellee, 
a fortiori, is likewise exempt from payment of the tax. 

5. Provisions of the National Bank Act (Sections 192, 
194, and 570 of Title 12, United States Code) when con¬ 
sidered together, operate to exempt appellee, receiver 
of an insolvent national bank, from payment of the tax 
sought to be collected. 

In the liquidation of a national bank, the duties of 
the receiver under direction of the Comptroller of the 
Currency, are fixed and defined by statute: 

United States Code, Title 12, Sec. 192 (R. S. 5234) 
provides: 

“ * * * Such receiver, under the direction of the 
Comptroller, shall take possession of the books, 
records and assets of every description of such 
association, collect all debts, dues and claims be¬ 
longing to it, * * * and may, if necessary to pay 
the debts of such association, enforce the indi¬ 
vidual liability of the stockholders. 

4 * Such receiver shall pay over all money so made 
to the Treasurer of the United States subject to 
the order of the Comptroller and also make report 

to the Comptroller of all his acts and proceedings. 

* # • 


United States Code, Title 12, Sec. 194 (R. S. 5236) 
provides: 

“From time to time, * * * the Comptroller shall 
make a ratable dividend of the money so paid over 
to him by such receiver on all such claims as may 
have been proved to his satisfaction, or adjudi¬ 
cated in a court of competent jurisdiction, and, as 
the proceeds of the assets of such association are 
paid over to him, shall make further dividends on 
all claims previously proved or adjudicated; and 
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the remainder of the proceeds, if any, shall be 

paid over to the shareholders of such association, 

* # * >> 


The effect of the first of these statutory provisions 
(Sec. 192) is to place exclusive control of an insolvent 
bank in the hands of the Comptroller of the Currency 
for the liquidation of its assets by a receiver who acts 
under his direction. Dunn v. O'Connor , 89 F. (2d) 
820, 67 App. D. C. 76; United States Savings Bank v. 
Morgenthau, 66 App. D. C. 234; Grindley v. First Natl. 
Bank of Detroit, (C. C. A. 6, 1936), 87 F. (2d) 110; 
Easton v. Iowa, 188 U. S. 220; Liberty Natl. Bank v. 
McIntosh, 16 F. (2d) 906; Cook County Natl. Bank v. 
U. S., 107 U. S. 445. 

The effect of the other statutory provision (Sec. 194) 
is to make complete provision for the distribution pro 
rata of all funds derived from the liquidation of the 
assets of the national banking association. Starr v. 
Schram, (1938), 24 Fed. Sup. 888. This section requir¬ 
ing the Comptroller to pay ratable dividends contem¬ 
plates the payment of all claims according to one rule 
of proportion applicable to all alike. First Natl. Bank 
of Selma v. Colby, 21 Wall. 609; Merrill v. National 
Bank, 172 U. S. 131. 

As was stated in Jackson, Receiver v. U. S., 20 Ct. 
of Claims 298, at page 305: 

“The intent of this (Sec. 194) and other sec¬ 
tions bearing upon insolvent banks is to throw the 
entire control into the hands of the Comptroller 
of the Currency, to centralize the power and re¬ 
sponsibility, for the purpose of facilitating and 
winding up the affairs of the association and the 
payment of its obligations. The power and duty 
of the Treasurer to collect taxes becomes then sub¬ 
ject to the general power of the Comptroller over 
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insolvent banks; the Treasurer represents the 
United States as a creditor, while the Comptroller 
is the embodiment of their visitorial powers over 
corporations created by the government.” 

4 ‘In the winding up of this bank the United 
States has no right to priority over other cred¬ 
itors. (Cook Comity Natl. Bank v. U. S 107 U. S. 
R. 445) * * • 

We are concerned here, not with the winding up of 
a private corporation, but with a national bank, and 
it has long been settled that the national banking laws, 
part of which have been quoted above, govern any dis¬ 
tribution of the assets of an insolvent national bank, 
and that its provisions are not to be departed from. 
Gamble- v. Wimberly, (C. C. A. 4, 1930), 44 Fed. (2d) 
329. 

If the tax contended for could be collected from this 
receiver, by the same reasoning any other similar tax 
operating generally in the District of Columbia would 
be collectible, which reasoning, carried to a logical 
conclusion, could make the receiver liable for an in¬ 
definite number of additional taxes. Such clearly was 
not the intent of Congress. 

6. Effect of Section 570, Title 12, United States Code. 

The Act of March 1, 1879, as amended by the Act 
of May 28, 1938, the same being Section 570, Title 12, 
U. S. C., provides as follows: 

“Whenever and after any bank or trust com¬ 
pany, a substantial portion of the business of 
which consists of receiving deposits and making 
loans and discounts, has ceased to do business by 
reason of insolvency or bankruptcy, no tax shall 
be assessed or collected, or paid into the Treasury 
of the United States on account of such bank, or 
trust company, which shall diminish the assets 
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thereof necessary for the full payment of all its 
depositors; and such tax shall be abated from such 
national banks as are found by the Comptroller 
of the Currency to be insolvent; and the Commis¬ 
sioner of Internal Revenue, when the facts shall 
appear to him, is authorized to remit so much of 
the said tax against any such insolvent banks and 
trust companies organized under States law as 
shall be found to affect the claims of their de¬ 
positors.” (Emphasis ours) 

It is our contention that this Section operates to 
abate the tax sought to be collected, and that the said 
tax cannot be assessed or collected. Attention is di¬ 
rected to the Answer to the Amended Complaint (R. 
27) wherein it appears that assets of the District Na¬ 
tional Bank are not sufficient to pay depositors in full. 
These depositors are entitled to receive 100 per cent 
of their claims, plus interest accrued to suspension 
when interest bearing, plus interest at the legal rate 
from suspension to payment. United States Savings 
Bank v. Morgenthau , 66 App. D. C. 234, 85 F. (2d) 811. 
Therefore, the depositors will have lost at least a por¬ 
tion of their deposits and a levying and collection of 
the tax would cause them to lose an additional amount 
and would react as a penalty for having suffered a loss. 
To illustrate the matter further, if the bank had assets 
equal in amount only to the taxes here involved, the 
inevitably inequitable and unjust result would be, were 
plaintiff’s contention correct, that the District of Co¬ 
lumbia -would be paid in full and the depositors would 
be paid nothing. 

It seems to have been the intention of Congress in 
enacting this statute to protect the depositors rather 
than to penalize them, and an examination of the legis¬ 
lative history behind the enactment of the statute will 
serve to prove this. 
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The Act in question was originally enacted as Sec¬ 
tion 22 of the Act of March 1, 1879, being an amend¬ 
ment to a bill to amend the laws relating to internal 
revenue. This bill, as originally introduced, provided 
for a tax on deposits of national banks. Representa¬ 
tive Burchard in reporting the bill in the House stated: 

“It is claimed that the tax on deposits is not a 
tax on the property or resources of a bank, but 
upon its indebtedness to depositors; that taxing 
debts, what is due to another, is not a just subject 
of taxation, and that this at once is admitted when 
a bank becomes insolvent and has nothing with 
which to pay depositors.” Cong. Rec., May 21, 
1878, 45th Cong., 2nd Session, page 3627. 

The predecessor of Section 570 was an amendment 
introduced in the House, the original amendment pro¬ 
viding : 

“Whenever and after any bank has ceased to do 
business by reason of insolvency or bankruptcy, 
no tax shall be assessed against or collected from 
said bank, under the laws of the United States, 
which shall diminish the assets thereof necessary 
for the full payment of all its depositors; and such 
tax shall be abated from such national banks as 
shall be found by the Comptroller of the Currency 
to be insolvent, and the Commissioner of Internal 
Revenue, when the facts shall so appear to him, is 
authorized to remit so much of said tax against 
state and savings banks as shall be found to affect 
the claims of said depositors.” Cong. Rec., June 
15, 1878, 45th Cong., 2nd Session, page 4696. 

The above amendment was subsequently rejected in 
the House, and in urging an amendment to again in¬ 
sert the section, Representative Aldrich stated: 


30 


4 4 Anybody who understands it, knows that the 
provisions of the original section are designed to 
protect thousands of frugal poor who have been 
greviously injured by the failure of so many sav¬ 
ings banks and other banks. They are now obliged 
by law to pay a tax to the government out of the 
small percentage they may obtain upon what is 
really due them. The section is not for the pro¬ 
tection of the banks at all, but for the protection 
of the poor depositor whom some dishonest or in¬ 
competent banker has already fleeced. It is not 
only unjust, but is absolutely cruel to a large and 
useful class of citizens to refuse to adopt this sec¬ 
tion/ ’ Cong. Rec., June 17,1878, 45th Cong., 2nd 
Session, page 4758. 

The amendment in substantially the same form was 
adopted in both the House and Senate and in confer¬ 
ence the wording of Section 570 as it exists today was 
adopted. 

In presenting the conference report to the Senate 
and referring to Section 570, Senator Bayard stated: 

“If the bank becomes insolvent, and that fact is 
established to the satisfaction of the Department, 
and is being wound up and in the course of liqui¬ 
dation by the Comptroller, and the deposits in¬ 
sufficient to reimburse the depositors, the tax of 
the government is not substracted from the fund. 
That is the Senate amendment, and the House con¬ 
cur in that/’ Cong. Rec., Feb. 26,1879, 45th Cong., 
3rd Session, page 1918. 

In presenting the conference report in the House, 
Mr. Tucker, Chairman of the Conference Committee, 
stated: 

“Now, in explaining the first branch of the 
amendment, I shall answer, I think, the questions 
that have been propounded to me. The first part 
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refers to all banks; the latter part discriminates 

between national banks, state banks, and savings 

banks, because these several banks are under the 

control of different branches of the Treasurv De- 

* 

partment. But the effect of the provision is the 
same as to all—that whenever a question arises 
between the claim of the government for taxes, 
and the claim of a depositor in an insolvent bank, 
the government in behalf of the depositor, recedes 
from its claim. That is the whole of it.” 

Mr. Burchard, also a member of the Conference Com¬ 
mittee, added: 

“When a bank becomes actually insolvent, it 
seems unjust while it is winding up its affairs, 
the bank having ceased to do business, that the 
government should insist upon taxing the depos¬ 
its remaining in the interest only of the deposit¬ 
ors, and not for the benefit of the stockholders.” 
Cong. Rec., Feb. 26, 1879, 45th Cong., 3rd Session, 
page 1969. 

We believe that the intention of Congress in passing 
Section 570, as demonstrated by the above congres¬ 
sional debates, was to protect the depositors of in¬ 
solvent banks and to insure that they get as large a 
share of the assets as possible; and that whenever a 
depositor has a claim against the insolvent bank, taxes 
should not be deducted from that fund until the de¬ 
positors have been paid in full. This fundamental 
policy is clear, and there does not appear any inten¬ 
tion on the part of Congress whatever to limit its 
scope. 

Section 570 of Title 12, U. S. C., moreover, has been 
the subject of judicial interpretation and construction. 

In the case of Johnston , Rec. v. U. S., 17 Ct. of Claims 
157, the Court considered this Section. The suit was 
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one brought by the receiver of the National Bank of 
Missouri, which had been found to be insolvent by the 
Comptroller of the Currency, to recover moneys in 
the hands of the Treasurer of the United States, which 
he held, on the grounds that taxes had been assessed 
on the capital stock of the bank and that said taxes 
had not been paid. After the tax was levied, but be¬ 
fore the amount was covered into the Treasury, the 
Act (Sec. 570, Title 12, United States Code) w’as 
passed. 

In holding that the Receiver was entitled to recover 
the money as claimed, the Court considered the Act 
and stated at page 171 as follows: 

“A remedial statute must be construed literally 
so as to afford all the relief within the pow’er of 
the Court, which the language of the Act indicates 
that the legislature intended to grant. Courts 
will look into the occasion for the passage of such 
an Act, and will consider the evils or w’rongs which 
it seeks to remedy, their nature and extent, in or¬ 
der to determine how far it w T as intended that the 
Act should reach, wrhether only to cases thereafter 
to arise, or to existing cases, or retrospectively to 
cases entirely passed and consummated. (Stew¬ 
art v. Kahn, 11 Wall. 493; People v. Supervisors, 
etc., 70 N. Y. 228.) ” 

“The Act of March 1, 1879, now under consid¬ 
eration was passed for the undoubted purpose of 
relieving depositors in national banks from the 
payment of certain taxes not assessed upon them, 
but upon the banks of wrhich they are only custom¬ 
ers—taxes which, under the preexisting law% they 
w’ould indirectly be obliged to pay w T hen a bank 
is so insolvent that all its capital is gone, and it has 
nothing left' with wrhich to pay taxes except the 
money of its depositors. 




33 


‘‘These semi-annual taxes are assessed against 
national banks in their corporate capacity, upon 
the capital and business, in consideration of the 
franchise and benefits which the Government 
grants to them, and for other reasons. They are 
expected to come out of the profits of the bank, 
and thus, reducing the dividends of the stockhold¬ 
ers, they are taxes upon the proprietors of the 
institution. It was never intended, thus, to tax 
the customers and creditors of the banks, when, 
therefore, it w T as found that in case of insolvencv 
of the bank and the loss of its entire capital, and 
its inability to pay it's depositors in full from all 
its assets, and enforcement of taxes will result in 
the taxation of the depositors, the customers and 
creditors of the bank, this Act to relieve them was 
passed.’ ’ 

The same Court in Jackson , Receiver v. U. S., 20 Ct. 
Claims 298, again passed upon Section 570, Title 12, 
U. S. C., and adopted the interpretation as given in the 
Johnston case. 

The precise question of whether Section 570 is ap¬ 
plicable to the District of Columbia has been previously 
before this Court. In Eazen v. Hardee, (1935), 64 App. 
D. C. 346, 78 F. (2d) 230, the Commissioners of the 
District of Columbia sought a writ of mandamus to 
compel the receiver of the Federal American National 
Bank and Trust Company to file a return under au¬ 
thority of the Act of Congress of February 18, 1929 
(45 Stat. 1227, Sec. 758, Title 20, D. C. Code 1929), 
such being preparatory to levying a tax on gross earn¬ 
ings. The receiver answered, alleging facts believed to 
bring the case within Section 570. To this answer the 
Commissioners demurred, and the demurrer was over¬ 
ruled. The Commissioners elected to stand upon their 
demurrer and an appeal was taken. In this Court the 
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briefs of both parties discussed Section 570, the Re¬ 
ceiver contending that this Section exempted him from 
payment of the tax and therefore no return need be 
filed. 

This Court held that the Receiver was required to 
file the return, but was of the opinion no tax could be 
collected until after depositors were paid in full. As 
we view it, this Court assumed that Section 570 applied 
to the District of Columbia, and, in fact, it seems to 
us that the whole underlying basis of the opinion rests 
on the proposition that Section 570 applies to the Dis¬ 
trict of Columbia. 

1 In that case, this Court said at pages 347, 348: 

“The act on which the receiver relies (1879) as¬ 
suming its provisions apply to the District Act 
under consideration—provides no more than that 
an insolvent bank shall not be required to pay into 
the Treasury taxes which will diminish the assets 
‘necessary for the full payment of all its depos¬ 
itors.’ If, in this case, there are' not sufficient 
assets in the final liquidation of the bank to pay all 
depositors in full, no tax can be collected, and the 
filing of the return will have been wholly bootless; 
but it does not follow that, because the bank is in¬ 
solvent or even because the Comptroller has made 
a 100 per cent assessment, there will be no money 
on hand after payment of the depositors at the 
period of final liquidation. If there is, the law 
provides that it shall be returned to the stockhold¬ 
ers. But the act vre are discussing is not intended 
to extend relief to stockholders. Its entire pur¬ 
pose, on the contrary, is to relieve depositors by 
making funds to which they are entitled exempt 
from use in payment of taxes due by the bank, of 
which they are the customers. It goes no further. 
In any case, therefore, in which it “develops that, 
after the depositors are paid in full, there is a 
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fund left, even where the fund is the result of an 
assessment against stockholders, the fund is li¬ 
able to the payment of taxes assessed legally 
against the bank. The receiver is therefore in 
error in thinking that the purpose of the statute 
was to- relieve the bank or its stockholders from 

tax liabilitv. 

* 

“It is not possible, certainly not on this record, 
to say that beyond question there may not be a 
fund out of which the tax can be paid. The deter¬ 
mination of that question must abide final liqu'r 
dation of the bank and a settlement of its debts 
(Emphasis ours) 

This decision was handed down May 13, 1935, and 
to our knowledge no attempt has been made since that 
time to collect the tax there involved. 

Appellant contends that because these faxes are 
levied on profits arising from the rental of real prop¬ 
erty, such taxes should be classed as an item of expense 
such as repairs, fuel, light, janitor and other services 
(their brief, p. 15). As any practical businessman is 
aware, a receiver, in order best to protect his trust, 
cannot always immediately convert real assets into 
liquid assets. It is naturally best to hold and rent 
such real estate until such time as it can be profitably 
sold. When that is done, it is, of course, necessary 
to make outlay for repairs and various services. The 
effect of this is to increase the value of the property 
or to maintain the property at or near its original 
value. The money spent does not decrease the funds 
available to pay depositors, but rather conserves the 
assets so that they may realize the full amount. Any 
sum paid as taxes, however, does not bring any cor¬ 
responding benefit but lessens the sum available to 
pay depositors. It is precisely this feature that Sec- 
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lion 570 is intended to correct. The real intent of Sec¬ 
tion 570 is to insure that the greatest possible sum be 
available to pay depositors; and whenever there are 
conflicting claims to the fund between the depositor, 
and the government for taxes, the government recedes 
from its position and the total amount is given to the 
depositors. 

We respectfully submit that Section 570 of Title 12, 
U. S. C. is intended to exempt appellee, receiver of a 
national banking association, from the payment of the 
tax sought to be collected. It has been reiterated by 
the courts that the National Banking Act should be 
given a liberal construction so as to protect the de¬ 
positors. Grindley v. First National Bank of Detroit, 
(C. C. A. 6, 1936), 87 F. (2d) 110; Lawrence National 
Bank v. Rice, (C. C. A. 10, 1936), 83 F. (2d) 642; Kor- 
bly v. Springfield Institution for Savings, 245 U. S. 330. 
In the Korbly case, the Court stated: 

“From the earliest days of the administration 
of the National Banking Act to this case attempts 
have been made in many forms to give to it a tech¬ 
nical construction which would so restrict the pow¬ 
ers of the Comptroller as to greatly delay and im¬ 
pede the settlement of the affairs of insolvent 
banks. But this court has uniformly declined to 
narrow the act by construction, and has placed a 
liberal interpretation upon its provisions to pro¬ 
mote its plain purpose of expeditiously and justly 
winding up the affairs and paying the debts of 
such unfortunate institutions. Studebaker v. 
Perry , 184 U. S. 258; Kennedy v. Gibson, 8 Wall. 
49S; U. S. v. Knox, 102 U. S. 422; Bushnell v. Le- 
land, 164 U. S. 684; Bowden v. Johnson, 107 U. S. 
251.” 
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This foregoing policy, together with the principle 
that all taxing statutes are to be construed, in case of 
doubt, in favor of the taxpayer, makes it clear, we be¬ 
lieve, that the Business Privilege Tax should not and 
cannot be collected from appellee. Gould v. Gould, 245 
U. S. 151; Bowers v. N. Y. and Albany Lighterage Co., 
273 U. S. 346; McFeely v. Commissioner, 296 U. S. 102. 

In this connection it should be noted that Section 
570, as amended by the Act of May 28,1938, extended 
the application of the Section to include trust compa¬ 
nies, thus demonstrating further a tendency toward 
leniency and liberalization. 

Further demonstrating the tendency towards the lib¬ 
eralizing of the application of the Act, the attention 
of the Court is called to the recent case of Valuation 
Service Company v. Collector of Internal Revenue, 41 
B. T. A. 811, decided April 11, 1940. In that case the 
stock of the petitioner corporation was held by an in¬ 
solvent national bank. The question involved was 
whether for the purpose of applying Section 570 the 
petitioner’s corporate identity should be disregarded 
by reason of the ownership of the stock by the insol¬ 
vent national bank. The Board of Tax Appeals dis¬ 
cussed the Act and decided in favor of petitioner, and 
said at page 815: 

“It is clear that the depositors are no more re¬ 
sponsible for the present situation than they were 
for the tax deficiencies of the bank itself. They 
were not the organizers of petitioner, they had no 
voice in its management and no direct interest in 
its affairs. They are in danger, however, of being 
the innocent victims of circumstance. For, if re¬ 
spondent is successful in this proceeding, the en¬ 
tirely collateral element of the form of petitioner’s 
organization as a separate corporation, instead of 
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as the bank’s real estate department, will result in 
denial to the depositors of that relief which it 
seems evident it was the purpose of Congress to 
afford; relief which they would have obtained with¬ 
out question in the absence of petitioner’s inter¬ 
vening presence.” 

We are advised that the Treasury Department has 
accepted the liberal views adopted by the Board of Tax 
Appeals, and has issued T. D. 5018 as of October 26, 
1940, to conform its policy and views with those ex¬ 
pressed by that Board. 

7. The Circular Letter set forth at page 17 as Ap¬ 
pendix A of its brief, offers no assistance to appellant. 

The appellant sets out in the appendix to its brief a 
Treasury' Department Tax Circular Letter to National 
Bank Receivers dated January 2, 1931 and argues at 
page 12 of its brief that the Treasury Department “ap¬ 
parently considered the Section (12 U. S. C. A. 570) ap¬ 
plicable only to Federal taxes.” It is a fact that this 
Circular refers to “Taxes of anv character assessed bv 
the United States Government” and “Taxes levied by 
the States or political sub-divisions thereof.” However, 
this gives appellant no assistance because there were 
no insolvent national or state banks in the District of 
Columbia on January 2,1931, the date of the Treasury 
Department Circular letter. This is evidenced by the 
annual report of the Comptroller of the Currency to 
Congress for the year ending October 31, 1931, made 
pursuant to U. S. C. A. 14, pp. 622, 489 and 278 to 
282. 
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CONCLUSION. 

It is respectfully submitted that tbe judgment of the 
Court below granting the Motion for Summary Judg¬ 
ment and dismissing the Amended Complaint and abat¬ 
ing the taxes, should be affirmed. 

Brice Clagett, 

Charles E. Wainwright, 
Attorneys for Appellee 
Southern Building. 


